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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 


Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 4687) 


In re ARDEN FARMS Co. AMA Dockets Nos. 25-3 and 108-1. 
Dismissed June 22, 1956, by Thomas J. Flavin, Judicial Offi- 
cer. Little, LeSourd, Palmer, Scott and Slemmons, of Seattle, 
Washington, for petitioner. Mr. Clarence H. Girard for Agri- 
cultural Marketing Service. 


(No. 4688) 


In re FARM Dairy Co-Op, INc. AMA Docket No. 102-1. Dis- 
missed June 27, 1956, by Thomas J. Flavin, Judicial Officer. 
Steptoe and Johnson, of Washington, D. C. for petitioner. Mr. 
John M. Durbin for Agricultural Marketing Service. Mr. Jack 
W. Bain, Hearing Examiner. 


(No. 4689) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided June 5, 1956. 


Continuation of Rates and Charges 


Since the parties are agreed, the petitioners are authorized to continue 
assessing the current schedule of rates and charges to and including 
June 30, 1957. 


Mr, John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. William T. Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
June 8, 1955, (14 A.D. 440), continuing in effect to and including 
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Cite as 15 A.D. 623 
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June 30, 1956, the current schedule of rates and charges, which 
was authorized by the order of June 18, 1952 (11 A.D. 525). 


By a petition filed on May 16, 1956, respondents requested 
that the current schedule of rates and charges be extended for 
one year “beginning July 1st, 1956, through June 30th, 1957.” 
With the petition there was filed a copy of the current schedule 
containing one modification authorized by section 201.62 of the 
regulations under the act (9 CFR, 1955 Supp., 201.62). Prior to 
the issuance of the order of June 18, 1952, authorizing increases 
in rates and charges, notice of the petition therefor was given 
to the public and all interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter. No inter- 
ested person notified the Hearing Clerk of a desire to be heard. 
Inasmuch as the present petition does not involve an increase of 
rates and charges lawfully prescribed by the Secretary or any 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this 
order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. The answer also recommended that the reporting require- 
ment contained in the order of June 18, 1952, be continued in 
effect as a part of this order, modified, however, to cover 
respondents’ 1956 operations. 


Since the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges, 
a copy of which was filed with their petition, during the life of 
this order. The reporting requirement of the order of June 18, 
1952, is continued in effect except that respondents shall execute 
in detail and file reports of their 1956 operations not later than 
March 15, 1957. 


The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may 
adversely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 days. 

This order shall become effective on July 1, 1956, and remain 
in effect to and including June 30, 1957, unless changed by 
further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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PEORIA UNION STOCK YARDS CO. 
Cite as 15 A.D. 625 


(No. 4690) 


In re THE PEORIA UNION STOCK YarRDs Co. P&S Docket No. 5. 
Decided June 5, 1956. 


Modification of Rates and Charges 
Inasmuch as the parties are agreed, the petition to modify respondent’s 
current schedule of rates and charges is granted and is to remain in 
effect to and including August 1, 1957. 


Mr. John L, Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
July 27, 1953 (12 A.D. 851), which, as modified and continued 
in effect by an order issued on July 18, 1955 (14 A.D.. 566), 
authorizes the respondent to assess the current schedule of rates 
and charges to and including August 1, 1957. 


On May 1, 1956, respondent filed a petition requesting author- 
ity to put into effect as soon as possible certain modifications 
of its current schedule and to continue assessing the current 
schedule as so modified to and including August 1, 1957. Notice 
of the petition and its contents was published in the Federal 
Register on May 15, 1956 (21 F.R. 3200), and, although inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted. 


Inasmuch as the parties are agreed, the petition is granted and 
respondent is authorized to modify its current schedule of rates 
and charges as requested in its petition, and to continue assessing 
such schedule as so modified during the life of this order. Repond- 
ent shall continue to file with the Livestock Division the monthly 
reports required by prior orders herein. 

The Packers and Stockyards Act provides that orders of this 


nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may 
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adversely affect the marketing of livestock. Accordingly, good 























Supension of Registration—Cease and Desist—Selling 
Livestock at Incorrect Weights—Failure to Keep Proper 
Books and Records—Destroying Scale Tickets—Misuse 
of Custodial Account—Selling Consigned Livestock to 
Employees—Consent Order 


r 
cause is found for making this order effective in less than 30 days. © ; 
This order shall become effective on June 11, 1956, and remain | a 
in effect to and including August 1, 1957, unless changed by a — c 
further order before the latter date. es ofr 
Copies hereof shall be served upon the parties by registered ~ t 
mail or in person. 
L 
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(No. 4691) I 

I 

In re D. J. GATENS, J. H. GATENS, AND E. J. GATENS, d/b/a t 
IowA CITY SALES COMPANY. P&S Docket No. 2191. Decided I 
June 6, 1956. ( 

( 

; 


Where respondents sold cattle at false or incorrect weights; failed to 
keep such accounts, records and memoranda as correctly disclosed the 
true nature of all transactions involved in their business; destroyed 
scale tickets; misused funds received as net proceeds from the sale of 
livestock sold on a commission basis; and permitted an employee to 
purchase livestock consigned to them for sale on a commission basis; 
held, respondents shall cease and desist from engaging in such unfair, 
unjustly discriminatory and deceptive practices, shall keep proper books 
and records and respondents’ registration is suspended for thirty days. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Messrs, Louis Shulman and William V. Phelan of Hart, Shulman & Phelan, 
of Iowa City, Iowa, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), ini- 
tiated by an order of inquiry and notice of hearing filed on 
November 28, 1955, by the Acting Director of the Livestock 
Division, Agricultural Marketing Service. Respondents are 
charged with violating various provisions of the act and the 
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regulations issued thereunder (9 CFR 201.1 et seqg.). On January 
6, 1956, respondents filed an answer denying certain of the 
allegations of the order of inquiry and admitting or explaining 
certain of the other allegations. Subsequently, on May 10, 1956, 
respondents filed an amended and substituted answer in which 
they admitted the jurisdictional allegations of the order of inquiry 
and the allegations set forth in paragraph VIII of the order of 
inquiry. Respondents further stated in their amended and sub- 
stituted answer that they neither admitted nor denied the 
allegations set forth in paragraphs III, IV, V, VI, VII and IX of 
the order of inquiry, “but for the purpose of disposing of this 
matter through the issuance of a consent order without further 
proceedings before the Department of Agriculture, and limited 
to such purpose, Respondents consent to the issuance of an order 
by the Secretary of Agriculture containing findings of fact and 
conclusions based upon said allegations (a) requiring them to 
cease and desist from the practices complained of in the Order of 
Inquiry, (b) requiring them to keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in their business, and (c) suspending their registration 
under the Packers and Stockyards Act, 1921, as amended, for 
a period of thirty days commencing June 20, 1956, and expiring 
July 19, 1956.” Complainant has recommended that the order 
consented to by respondents be entered. 


FINDINGS OF FACT 


1. The Iowa City Sales Company stockyard, Iowa City, Iowa, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary of Agri- 
culture as a market agency to sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own 
account at the stockyard, and at all times mentioned herein 
respondents were so registered. 


3. Respondents, in the ten transactions described in para- 
graph III of the order of inquiry, purchased stocker and feeder 
cattle at various places throughout the United States and resold 
such stocker and feeder cattle to farmers and feeders of live- 
stock at false or incorrect weights. Respondents, in connection 
with the resale of such cattle, made entries in the bills ren- 
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dered by them to the purchasers of the cattle showing the 
weights of the cattle as greater than the true and correct weights 
of the cattle and greater than respondents’ purchase weights 
of the cattle. 


4. Respondents, during the years 1953 and 1954, purchased 
approximately 30,000 head of stocker and feeder cattle and, in 
connection with the sale of said livestock through the Iowa City 
Sales Company, Iowa City, Iowa, failed to keep such accounts, 
records and memoranda as fully and correctly disclosed the 
true nature of the transactions, in that: (a) in many of the 
sale transactions respondents did not make or issue scale tickets; 
(b) in the transactions in which scale tickets were made by 
respondents at the time of the sale, the scale tickets were des- 
troyed by respondents contrary to the regulations; (c) no record 
was kept by respondents of the purchase weights of the live- 
stock; and (d) no accurate record was kept by respondents of 
the sale weights of the livestock. 


5. Respondents, during the years 1953 and 1954, destroyed 
scale tickets evidencing the weights of livestock sold at the 
stockyard on a commission basis for the accounts of shippers. 


6. Respondents, during the period from on or about July 27, 
1954, to May 5, 1955, used funds received as the proceeds from 
the sale of livestock consigned to respondents for sale on a com- 
mission basis for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners and con- 
signors of the livestock, in that on the twelve dates shown in 
paragraph VI of the order of inquiry, drafts drawn on respond- 
ents’ shippers’ proceeds account exceeded funds deposited in such 
account. 


7. Respondents, at the stockyard, on or about the dates and 
in connection with the three transactions listed in paragraph 
VII of the order of inquiry and at divers other times during 
the period from September 28, 1954, through December 28, 1954, 
permitted Ed Doolin, respondents’ auctioneer, to purchase cattle 
from livestock consigned to respondents for sale on a commission 
basis. 


8. Respondents, on August 6, 1946, pursuant to section 202.5 
of the rules of practice governing proceedings under the act 
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(9 CFR 202.5), entered into a stipulation with the Secretary of 
Agriculture in which they admitted violating the act and the 
regulations by (a) intermingling funds received as proceeds of 
sales of consignors’ livestock with funds of their own to such an 
extent as to endanger prompt accounting to consignors for the 
net proceeds of sales of their livestock; (b) destroying scale 
tickets contrary to the regulations; and (c) permitting their 
employees to purchase livestock out of shipments consigned to 
respondents to be sold for the accounts of consignors on a com- 
mission basis. Respondents also stipulated that they would there- 
after handle all funds received from sales of shippers’ livestock 
in strict compliance with the regulations. Respondents further 
stipulated that if at any time in the future they engaged in any 
practice prohibited under the act, such stipulation would be 
admissible as evidence of the acts, facts, and practices set forth 
therein in any subsequent proceeding before the Secretary of 
Agriculture against them under the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 5, 
and 8 hereof, it is concluded that respondents have wilfully 
violated sections 312(a) and 401 of the act (7 U.S.C. 213(a), 
221), sections 201.46, 201.49, 201.50 and 201.55 of the regula- 
tions (9 CFR 201.46, 201.49, 201.50, 201.55), and section 10 of 
an act entitled “An Act to Create a Federal Trade Commission, 
to define its powers and duties, and for other purposes” (15 
U.S.C. 50), which section is incorporated in and made a part of 
the act by virtue of the provisions of section 402 of the act 
(7 U.S.C. 222). 


By reason of the facts set forth in Findings of Fact 6 and 
8 hereof, it is concluded that respondents have wilfully violated 
sections 307 and 312(a) of the act and sections 201.40, 201.41 
and 201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Findings of Fact 7 and 8 
hereof, it is concluded that respondents have wilfully violated 
sections 307 and 312(a) of the act and sections 201.57 and 
201.60 of the regulations (9 CFR 201.57, 201.60). 


Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondents be issued, the order will be entered. 
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ORDER 


Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices described 
above in the Findings of Fact. 


Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 


Respondents’ registration under the act is suspended for a 
period of 30 days commencing June 20, 1956, and expiring 
July 19, 1956. 


Except for the suspension of respondents’ registration, this 
order shall become effective on the sixth day after service of 
a copy upon respondents. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4692) 


CARL BARR v. INTERSTATE LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2149. Decided June 8, 1956. 


Reparation—Mishandling of Steer—Burden of Proof— 
Failure to Establish Allegations in Complaint—Dismissal 


Where complainant consigned steers to respondent, a market agency, for 
sale at the stockyard and being unable to obtain a satisfactory price, 
reclaimed them but in the meanwhile one steer was overcome with 
heat and it was suggested by respondent that the steer be placed in a 
cripple cart to be slaughtered the next day by a packer and complainant 
acquiesced in the suggestion but later changed his mind and took the 
steer back to his farm where it died but complainant failed to prove 
that respondent did not perform its duty under the act to furnish 
reasonable stockyard services and to observe reasonable practices or 
that respondent’s acts caused the steer’s death, held, complainant has 
not established a violation of the act by respondent and the complaint 
is dismissed. 


Mr. Orville B. Enteman, of Papillion, Nebraska, for complainant. Mr. 
Alexander McKie, Jr., of Finlayson, McKie & Kuhns, of Omaha, Nebraska, 
for respondent. Mr. C. L. Stewart, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. A formal complaint was filed on November 
17, 1954, by Carl Barr of Springfield, Nebraska, alleging that 
the manner of handling a fat steer consigned by him to respond- 
ent for sale at the Union Stock Yards, Omaha, Nebraska, on 
July 19, 1954, caused the death of the animal and the consequent 
loss to complainant of $290, the value of the steer. A copy of the 
complaint was served on the respondent by registered mail on 
December 13, 1954, with a copy of an investigation report pre- 
pared by the Department. A copy of the investigation report 
was also served on complainant by registered mail on December 
13, 1954. Respondent filed an answer on December 28, 1954, 
denying any liability to complainant. Both parties requested an 
oral hearing. 


An oral hearing was held in the case on July 11, 1955, at 
Omaha, Nebraska. Both parties were represented by counsel. 
Carl Barr and Hugh Vargas testified in behalf of the complainant. 
With the consent of the presiding officer the parties stipulated 
that the testimony of additional witnesses in behalf of complain- 
ant and respondent might be taken by deposition following the 
close of the hearing. On November 14, 1955, the depositions of 
Sam Marvin, Gus Heikes, Leonard Hansen, Earl Jensen, and 
Frank Novotny in behalf of the respondent were filed with the 
presiding officer. Both parties subsequently filed suggested findings 
of fact, conclusions, and orders. 


FINDINGS OF FACT 


1. Complainant, Carl Barr, is a farmer and feeder of cattle 
who resides near Springfield, Nebraska, about 20 miles from 
Omaha, Nebraska. He is generally familiar with the operations 
at stockyards and the manner of handling and disposing of 
crippled livestock, having been employed by a packer for about 
five years. 


2. Respondent, Interstate Livestock Commission Company, is 
a partnership composed of R. N. Allyn, S. B. Marvin, and Frank 
Novotny who are and were at all times mentioned herein regis- 
tered to engage in business as a market agency at the Union 
Stock Yards, Omaha, Nebraska, a posted stockyard subject to 
the act. 
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3. On July 19, 1954, complainant consigned 27 fat steers to 
respondent for sale at the stockyard. The animals were trucked 
from complainant’s farm near Springfield, Nebraska, to the 
stockyard on July 19, 1954, arriving at about 6:00 a.m. Com- 
plainant accompanied the steers to the stockyard. 


4. The livestock were placed in respondent’s uncovered sales 
pens at the stockyard where they remained until midday on 
July 19, 1954. 


5. The weather was excessively hot and the animals were 
suffering from the extreme heat of the day. Accordingly, respond- 
ent’s employees with complainant’s assistance moved the 27 steers 
to the covered sheep barn at the stockyard where it was cooler 
than in respondent’s sales pens. 


6. Complainant’s steers were not sold on July 19, 1954, because 
respondent was unable to obtain a price satisfactory to complain- 
ant. Complainant notified respondent that he had decided to take 
the animals out of the stockyard and return them to his farm. 


7. Late in the day respondent’s employees with complainant’s 
assistance began moving the steers to loading out facilities at 
the stockyard for shipment by truck to complainant’s farm. Dur- 
ing the movement through the stockyard one steer weighing about 
1,300 pounds, which apparently was more affected by the heat 
than the others, fell to the ground and complainant and respond- 
ent’s employees were unable to make it arise and proceed with 
the other livestock. 


8. Respondent’s employees thereupon suggested to complain- 
ant that the downed steer be disposed of to Swift & Company, 
a packer, and transported to its plant in a cripple cart for 
slaughter the following day. Complainant acquiesced in this 
suggestion and one of respondent’s employees arranged for the 
cripple cart of Swift & Company to pick up the steer in question 
and deliver it to Swift’s plant. The employee also procured and 
delivered to complainant a gate release authorizing the removal 
from the stockyard of the complainant’s steers. 


9. The downed steer was left temporarily in the alley where 
it had fallen and complainant and respondent’s employees drove 
the remaining 26 steers to the loading out facilities. Shortly 
thereafter the employees of respondent left the stockyard for 
the day. 
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10. Subsequently, an employee of Swift & Company, after 
unsuccessfully attempting to make the animal arise from the 
ground, placed the steer in the cripple cart by means of a chain 
around its neck attached to a winch. Neither the complainant 
nor any of the respondent’s employees were present at the time 
of or participated in loading the downed steer into the cripple cart. 


11. Sometime later in the evening on July 19, 1954, after 
complainant had eaten his evening meal at a nearby cafe 
he returned to the stockyard and found the downed steer in 
the cripple cart with its head drawn down by a chain around 
its neck. Shortly thereafter at complainant’s request the steer 
was released, apparently uninjured, and it walked without diffi- 
culty into one of the two trucks with the other 26 steers for 
transportation to complainant’s farm. 


12. When the trucks in which the 27 steers were transported 
from the stockyard arrived at complainant’s farm at about 
10:00 p.m. the steer in question was on its feet and walked from 
the truck. 


13. About 10:00 a.m. the following day, July 20, 1954, the 
steer in question died and complainant gave its carcass to a 
rendering plant. Complainant received no compensation for the 
carcass. 


14. An informal written complaint in this case was filed by 
complainant on September 15, 1954, which was within 90 days 
after the alleged cause of action accrued. 


CONCLUSIONS 


The decisive question is whether respondent failed to perform 
its duty under the Packers and Stockyards Act (7 U.S.C. 205, 
208) to furnish reasonable stockyard services and to observe 
reasonable practices in respect thereto. The complainant has the 
burden of proof to establish the alleged violation. 


There is no substantial dispute between the parties as to the 
foregoing facts, except for the finding that complainant acqui- 
esced in the suggestion that the downed steer be disposed of by 
transporting it to the plant of Swift & Company in the cripple 
cart. Complainant denied having consented to such disposition 
but the record indicates that when the suggestion was made he 
was uncertain as to what should be done under the circumstances. 
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The employees of respondent who were present at the time in 
question testified that complainant acquiesced in the proposed 
disposition of the steer, “appeared to be satisfied,” and “agreed” 
that hauling the animal in the cripple cart was “about the only 
thing” that could be done under the circumstances. The record 
indicates that complainant gave at least tacit consent to the sug- 
gestion that the steer be disposed of to Swift & Company and 
transported in the cripple cart. It appears that when complainant 
saw the plight of the steer in the cripple cart he decided not 
to dispose of the animal for slaughter at that time but to return 
it with the other 26 steers to his farm. 


Whether it was necessary under the circumstances to load 
the steer into the cripple cart in the manner described above is 
not: clearly brought out in the record. In any event, however, 
respondent was not shown to have participated in loading the 
animal into the cripple cart except to the limited extent of 
arranging for the cripple cart with complainant’s acquiescence. 


In view of the foregoing, it is concluded that the complainant 
has not established a violation of the act by respondent and that 
the complaint should, therefore, be dismissed. 


ORDER 


The complaint is hereby dismissed. 


(No. 4693) 


Epp BLESSING v. HARRY C. DANIELS d/b/a HARRY C. DANIELS 
AND COMPANY. P&S Docket No. 2196. Decided June 14, 1956 


Reasonable Stockyard Services—Care of Consigned Live- 
stock—Loss of Consigned Livestock—Responsibility of 
Market Agency 


Where complainant consigned a heifer to respondent, a market agency, for 
sale for complainant’s account and while it was in respondent’s custody, 
the heifer disappeared, held, it was respondent’s duty under the act to 
provide reasonable stockyard services and such services include the 
protection of the livestock in his care and custody, and the loss of 
the heifer is an indication of failure to render reasonable stockyard 
services so as to make respondent liable for the value of the lost animal. 
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Expenses of Hearing as Part of Reparation—Items not 
Included in Complaint 


Where complainant sought to recover his expenses and those of his witness 
in attending a hearing but the complaint did not seek reparation for 
such items and no evidence was introduced at the hearing with respect 
thereto, these items cannot be considered. 


Complainant pro se. Mr. Sam S. Pessin of Lindauer, Lindauer, Pessin & 


Neiman, of Belleville, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act. A complaint was filed with the Department on 
October 31, 1955, in which it is alleged that complainant con- 
signed a heifer weighing approximately 825 pounds to respond- 
ent for sale for complainant’s account; that the heifer was 
received and yarded by respondent pending the sale; and that 
while in respondent’s custody, the heifer disappeared. Complain- 
ant claims reparation from respondent for the value of the miss- 
ing animal in the amount of $115.50. 

A copy of the complaint and a copy of a report of investigation 
prepared by the Livestock Division of the Agricultural Marketing 
Service were served on respondent by registered mail on Decem- 
ber 5, 1955. A copy of the report of investigation was served on 
complainant on December 6, 1955. Respondent filed an answer 
on December 138, 1955. Both parties requested an oral hearing. 

Respondent admits the matters set forth in the complaint 
with respect to the missing heifer, but denies that he is legally 
liable or responsible for complainant’s loss. Respondent alleges 
that the animal was lost through no fault or negligence of 
respondent or his agents, and that said disappearance was appar- 
ently the result of some unforeseen agency of some third party 
without knowledge on the part of respondent. 

An oral hearing was held at St. Louis, Missouri, on February 
24, 1956. Respondent was represented by an attorney, and the 
testimony of John A. Sands, Lawrence P. Weiser, Harry C. 
Daniels and Earl W. Sherman was received. The respondent 
filed proposed findings of fact, conclusions, and order. 

The complainant filed a letter with the Hearing Clerk sub- 
sequent to the hearing in which he stated that Mr. Elmer Frost 
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of Carbondale, Illinois, drove 200 miles to the hearing and was 
absent from his regular employment for one day and that com- 
plainant drove 230 miles to the hearing and missed one day of 
work on his farm. The complainant expressed a desire that he 
and Mr. Frost be reimbursed for their time and expenses. Mr. 
Frost is identified in the complaint as the trucker who transported 
the animal in question to the St. Louis National Stock Yards. 
The complaint did not seek reparation for such items and no 
evidence was introduced at the hearing with respect thereto. 
Accordingly, these items cannot be considered in connection with 
this proceeding. 


FINDINGS OF FACT 


1. Complainant, Edd Blessing, is an individual whose Post 
Office address is Cobden, Illinois. 


2. Respondent, Harry C. Daniels, is an individual doing busi- 
ness as Harry C. Daniels and Company at the St. Louis National 
Stock Yards, National Stock Yards, Illinois, a posted stockyard 
under the act. At the time of the transaction involved in this 
proceeding, respondent was registered under the act as a market 
agency to buy and sell livestock on a commission basis at said 
stockyard. 


3. On or about September 12, 1955, in the course of interstate 
commerce, complainant shipped a load of livestock to respondent 
for sale on a consignment basis. Included in said load was one 
heifer weighing 825 pounds and having a market value of $115.50. 
On or about September 13, 1955, respondent received and accepted 
said load of livestock for handling for complainant’s account. 
Complainant’s livestock were placed in pen No. 675, a commission 
sales pen assigned to respondent by the St. Louis National Stock 
Yards Company. 


4. On or about September 14, 1955, sometime between the 
hours of 2:30 and 4:00 p.m., the said heifer disappeared from 
pen No. 675 in a manner unknown and, although a search was 
made, could not be found. At the time of the disappearance of 
said heifer, pen No. 675 was under the complete custody and 
control of respondent. 


5. Although demand has been made, respondent has not 
paid complainant for the value of the missing heifer. 


6. Complaint was filed on October 31, 1955, which was within 
90 days after the accrual of the alleged cause of action. 
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CONCLUSIONS 


Complainant’s heifer was yarded in pen No. 675 at the St. 
Louis National Stock Yards at the time of her disappearance. 
This was a sales pen assigned to respondent by the stockyard 
company and under respondent’s exclusive jurisdiction and con- 
trol. According to the testimony of respondent’s witnesses, the 
stockyard company provided no police or guard service to watch 
over this sales pen and the entire responsibility for the care, 
supervision and security of animals yarded in the pen was the 
respondent’s. 


The heifer was last seen by respondent’s employees about 
2:30 p.m. on September 14, 1955. At that time pen No. 675 was 
left entirely unguarded by respondent’s employees while they 
drove the livestock which had been sold during the day to the 
scales to be weighed. The scale house was located about half a 
block from pen No. 675 and the pen could not be seen from the 
scales. No security measures were taken to safeguard the cattle 
held over in pen No. 675 while respondent’s employees were at 
the scale house. The gate to the pen was secured only by a hook 
and eye-bolt which is accessible from outside the pen. When 
respondent’s employees returned to the sales area at approxi- 
mately 4:00 p.m. on September 14, 1955, they noted that the 
heifer was missing, although other cattle in the same pen had 
not been disturbed. A thorough search of the yards was made by 
respondent on that date, and by representatives of the Livestock 
Division on the following day, but no trace of the missing heifer 
could be found. 


It was respondent’s duty under the act, as a market agency 
receiving livestock for sale on a commission basis, to provide 
reasonable stockyard services. Such services include the duty to 
preserve and protect the livestock in his care and custody. Com- 
plainant’s heifer disappeared from respondent’s pen during the 
daylight business hours at a time when the full responsibility for 
the care and safekeeping of the animal was the respondent’s. 
The unexplained loss of the animal at such a time, even without 
evidence of actual negligence on respondent’s part, is an indica- 
tion of failure to render reasonable stockyard services so as to 
make respondent liable for the value of the lost animal. Interstate 
Livestock Commission Co. v. Oklahoma National Stockyard Co. 
(8 A.D. 165). In this case, however, there is the added element 
of actual negligence on respondent’s part. Respondent left pen 














638 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 638 


No. 675 completely unguarded, unlocked and unwatched between 
the hours of 2:30 p.m. and 4:00 p.m. on September 14, 1955. 
It was during this time that the heifer disappeared. This evidence 
of negligence is ample affirmation of respondent’s failure to 
render reasonable stockyard services in this case. 


The parties agreed that the market value of the lost heifer 
was $115.50. Reparations should be awarded complainant in this 
amount, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $115.50, with interest 
thereon at the rate of 5% per annum from September 15, 1955, 
until paid. 


Copies of this order shall be served on the parties by regis- 
tered mail or in person. 


(No. 4694) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. THE DENVER 
UNION STOCK YARD COMPANY. P&S Docket No. 2176. Decided 
June 18, 1956. 


Stockyard Company Regulations—Rules Subject to 
Regulation under the Act—Dismissal 


Where respondent, a stockyard company, issued a regulation that “no market 
agency or dealer engaging in business at this stockyard shall . . . solicit 
any business for other markets, for sale at outside feed yards or at 
country points, or endeavor to secure customers to sell or purchase 
livestock elsewhere; or . . . divert or attempt to divert livestock from 
this market which would otherwise normally come to this stockyard...,” 
and complainant claimed that the regulation was invalid on its face, 
held, upon the limited record, the regulation cannot be found to be 
invalid on its face and the complaint is, therefore, dismissed. 


Stockyard Company Regulations—Jurisdiction of Secretary 


Authority of stockyards to issue regulations does not derive from Packers 
and Stockyards Act and jurisdiction of Secretary is limited to scope 
conferred by act. 
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Stockyard Services—Limitation on Service—Jurisdiction 
of Secretary 


A regulation which places a limitation upon the continued rendering of 
stockyard services is one in respect to the furnishing of stockyard 
services and is subject to the jurisdiction of the Secretary. 


Section 311—Jurisdiction of Secretary—Intrastate Com- 
merce—Interstate Commerce 


Even if the “not in commerce” provisions of section 311 refer to non- 
stockyard transactions, which is doubtful, there is no evidence showing 
the regulation to be in conflict with section 311. 


Stockyard Company—Public Service Company—Necessity 

of Facts for Determining Unreasonableness, Illegal Dis- 

crimination and Other Invalidities in Stockyard Company 
Regulation 


A stockyard company is a public service company and alleged unreasonable- 
ness, illegal discrimination and contrariety to public policy of a stock- 
yard company regulation, as is the case for public utilities generally, 
can be determined only after relevant and material facts are in the 
record. 


Federal Antitrust Legislation—Monopoly—Restraint of 
Trade 


In the absence of evidence, it cannot be held that a stockyard company 
regulation upon its face violates either the Sherman Act or the Clayton 
Act. 


Mr. Lyman S, Hulbert, of Washington, D. C., for complainant. Mr. Winston 
S. Howard of Dawson, Nagel, Sherman & Howard, of Denver, Colorado 
and Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for 
respondent, Mr. William G. Davisson, of Ardmore, Oklahoma, for Okla- 
homa Live Stock Marketing Association, National Live Stock Commission 
Company, and National Feeder Service Corporation, amici curiae. Mr. 
Harry Meloy of Mathias, Meloy & Merker, and Mr. Lee J. Quasey, of 
Chicago, Illinois, for National Live Stock Producers Association, amicus 
curiae. Mr. Allen Lauterbach, of Chicago, Illinois, for American Farm 
Bureau Federation, amicus curiae, Mr. Charles B,. Heinemann, Jr., of 
Washington, D. C., pro se., amicus curiae. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.). On July 7, 1955, Pro- 
ducers Livestock Marketing Association filed a complaint pursuant 
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to section 202.6(b)* of the rules of practice (9 CFR 202.6(b)) 
against the respondent. The complaint concerns Item 10(c) of 
the respondent’s Tariff No. 14 issued May 11, 1955, effective 
May 25, 1955, quoted below in Finding of Fact 3. 


Paragraph 2 of the complaint’ states that Producers Livestock 
Marketing Association is a registered market agency that has 
operated for many years as such at the respondent’s stockyard 
and at other stockyards and that it has engaged in buying and 
selling at country points for livestock growers. 


Paragraph 3 of the complaint submits that Item 10(c) of the 
respondent’s Tariff No. 14 is unauthorized and invalid under 
the act because (1) under the act the respondent is authorized 
to file with the Secretary of Agriculture only schedules of rates 
or practices affecting any rate or charge or regulations or 
practices in respect to the furnishing of stockyard services, and 
(2) the contested regulation in Item 10(c) does not affect any 
rate or charge and does not relate to the furnishing of stockyard 
services. 


Paragraphs 4 and 5 of the complaint allege that the respond- 
ent is a public utility under the act required to furnish reasonable 
service without discrimination and to establish just, reasonable 
and nondiscriminatory regulations and practices (sections 304 
and 307 of the act), and that Item 10(c) is unjust, unreasonable 
and discriminatory and should be set aside as unlawful. 


Paragraph 6 of the complaint goes on to contend that under 
Item 10(c) market agencies, including the complainant, will be: 


“(a) Forbidden to handle livestock in the prescribed area 
direct to a packer, feeder or other outlet. 


“(b) Forbidden to purchase in the prescribed area so as 
to meet competition and maintain volume for its outlets. 


“‘(c) Forbidden to furnish market advice to its members in 
the prescribed area except advice that they ship to and sell 
at the Denver Stockyards. (Our Association is a non-stock 
farmers’ marketing cooperative having members only. The 


1g 202.6 Formal complaints and other moving papers * * * (b) Who may file. 
Disciplinary proceedings may be instituted only upon moving papers filed by the 
Administrator, acting either as a result of the informal complaint procedure here- 
inbefore provided or on his own motion: Provided, That, if the Administrator should 
so determine, a proceeding filed pursuant to section 304 of the act or a proceeding 
involving the application of a regulation established or filed pursuant to section 307 
of the act, may be instituted upon the moving paper filed by the person who filed the 
informal complaint.” 


2The paragraphs in the complaint as filed are not numbered but numbers have 
been assigned for purposes of clarity. 
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membership runs throughout the eleven Western States and 
elsewhere. ) 

“(d) Forbidden in case of a giut of livestock at the Denver 
yards, or otherwise to re-consign shipments of livestock to 
other stockyards; e. g., Omaha, Chicago or elsewhere to the 
advantage of the grower.” 


Paragraph 7 of the complaint is as follows: 

“Our business has been built up over a period of more than 
twenty years by successful service to the livestock growers 
themselves. Some members or growers sell outright, others 
consign to us in the country for direct movement, still others 
ship to central markets. Many telephone or write our Denver 
office to inquire about market conditions, about whether to 
ship to Denver, to the West Coast or to Eastern markets. 
This Regulation absolutely forbids in the prescribed area our 
buying, selling or taking consignments in the country except 
for movement to the Denver yards, and forbids in the pre- 
scribed area our furnishing the market advice or service 
above—except advice to the grower to ship to Denver Union 
Stockyards and no place else. It denies the growers in the 
prescribed area the service and advice they are justly en- 
titled to.” 


In paragraph 8 of the complaint the complainant requests that 
Item 10(c) of the respondent’s Tariff No. 14 be set aside and 
annulled and that it be suspended pending the issuance of a 
decision and order to such effect. 

The respondent filed an answer to the complaint admitting the 
issuance of Item 10(c), admitting that the complainant operates 
as a market agency in the respondent’s stockyard, and stating 
upon information and belief that the complainant or related 
organizations have been engaged in buying and selling livestock 
in the country surrounding the respondent’s stockyard but de- 
manding strict proof thereof. The answer denies the allegations 
in paragraph 3 concerning lack of authority to issue Item 10(c), 
denies the allegations in paragraph 4 and alleges that it is re- 
quired to furnish stockyard services only to those persons and 
organizations complying with reasonable regulations of the re- 
spondent, denies the allegations in paragraph 5 to the effect that 
Item 10(c) is unjust, unreasonable or discriminatory, denies that 
paragraph 6 of the complaint contains a “completely correct in- 
terpretation” of Item 10(c) as applied to the situations described 
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therein and calls for proof of the nature and operation of the 
complainant’s business described in paragraphs 7 and 8, and 
denies that Item 10(c) has the effect alleged in the last sentence 
of paragraph 7. 


The answer, in addition, contains affirmative defenses to the 
effect that the issuance of Item 10(c) was necessary: 

(1) To enable the respondent and the market agencies oper- 
ating at respondent’s stockyard to furnish, and to enable the 
patrons of the stockyard to receive, upon reasonable request, 
without discrimination, reasonable stockyard services at the stock- 
yard since such would not be the case as long as certain market 
agencies and dealers operating at the stockyard engage in op- 
erations away from the stockyard which make it impossible for 
them to carry out their primary duties and responsibilities at the 
respondent’s stockyard. 


(2) In order that the respondent might carry out its statutory 
duty to establish, observe and enforce just, reasonable and non- 
discriminatory regulations and practices with respect to the 
furnishing of stockyard services at its stockyard since, in the 
absence of Item 10(c), certain market agencies and dealers 
operating at the respondent’s stockyard would engage also in 
activities elsewhere making it impossible for them to carry out 
their primary duties and responsibilities at the respondent’s 
stockyard. 


(3) In order to eliminate unjust, unreasonable and discrimina- 
tory practices followed by market agencies and dealers operating 
at the respondent’s stockyard resulting from their activities in 
the area in Colorado contiguous to the stockyard which rendered 
it impossible for such market agencies and dealers to perform 
their duties and responsibilities at the respondent’s stockyard. 


(4) In order to prevent market agencies and dealers operating 
at the respondent’s stockyard from engaging in a practice with 
respect to livestock in the area contiguous to the respondent’s 
stockyard, described in Item 10(c), which created an undue, 
unreasonable and unlawful advantage, prejudice and preference 
as between persons and localities in intrastate commerce in live- 
stock and interstate commerce in livestock and an undue, unjust, 
unreasonable and unlawful discrimination against interstate com- 
merce in livestock resulting from the diversion of livestock from 
the respondent’s stockyard, the consequent fluctuation in prices 
of livestock handled in interstate commerce at such stockyard 
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and the failure of some market agencies and dealers operating at 
the respondent’s stockyard to carry out their duty to render 
reasonable stockyard services at the respondent’s stockyard and 
to establish and observe just, reasonable and nondiscriminatory 
practices at such stockyard with respect to the furnishing of 
stockyard services. 

The answer asks for oral hearing and contends that there is 
no authority in the act to suspend Item 10(c) since it is not a 
new regulation or practice affecting any rate or charge. 

Subsequent to the answer, respondent filed a motion with an 
accompanying affidavit for an order requiring the complainant 
to produce specified books and records for examination and 
copying. The motion recited that the books and records requested 
were competent, relevant and material to the issues raised in 
the proceeding. The complainant filed a reply to the motion stating 
as its sole ground for opposition that Item 10(c) is invalid as a 
matter of law because (1) the issuance of Item 10(c) is not 
authorized by the act, (2) Item 10(c) is illegal and invalid on 
its face because it restrains trade, divides the territory in which 
market agencies and dealers at the respondent’s stockyard may 
operate between areas in which they may operate and areas in 
which they may not operate except in connection with the re- 
spondent’s stockyard and because it reduces competition for the 
livestock of farmers and ranchmen in the prescribed area who 
may wish to sell their livestock direct without having it go 
through a stockyard and denies market agencies and dealers at the 
respondent’s stockyard the right to do business in the prescribed 
area unless done with respect to the respondent’s stockyard, and 
(3) Item 10(c) on its face is unjust and unreasonable. 

The respondent filed a motion to strike the complainant’s reply 
as not responsive to respondent’s motion to examine. 

Oral argument was held before Jack W. Bain, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, at Washington, D. C., on October 21, 1955. The 
respondent at that time submitted an additional affidavit in sup- 
port of its motion to examine. Briefs were filed by the parties. 
On December 6, 1955, the hearing examiner issued an interim 
ruling in which he held that the contested regulation was not in- 
valid on its face and he set the matter down for hearing at 
Denver, Colorado, on January 24, 1956. The hearing examiner 
also indicated that he would grant respondent’s motion if exami- 
nation of the complainant’s books and records was necessary 
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after complainant presented its case. On December 23, 1955, 
complainant in a document entitled, “Complainant’s Election to 
Rest,” waived oral hearing and submitted the matter for final re 
determination on the contention that the disputed regulation was 
illegal on its face as a matter of law. Respondent then filed a 
motion to dismiss the complaint with prejudice because of the 
complainant’s failure to prosecute the proceeding by making out 
a prima facie case. On December 28, 1955, the hearing examiner 
certified the proceeding to the Judicial Officer for decision, pur- 
suant to section 202.10(b) of the rules of practice (9 CFR 202.10 
(b)), with a recommendation that it be dismissed. Complainant 
filed exceptions to the hearing examiner’s recommendation and 
requested oral argument and the right to submit briefs. 

Motions were filed by the Oklahoma Live Stock Marketing 
Association, the National Live Stock Commission Company, the 
National Feeder Service Corporation, the National Live Stock 
Producers Association, and the American Farm Bureau Federa- 
tion for leave to file briefs amici curiae and Charles B. Heinemann, 
Jr., filed a motion for leave to file a brief amicus curiae and to 
participate in the oral argument. On February 24, 1956, the 
applications or motions were granted, and the briefs to be filed 
were limited to the question of whether the contested regulation 
is invalid on its face. The request of Charles B. Heinemann, Jr., 
to participate in the oral argument was denied. Earlier in the 
proceeding, the American Farm Bureau Federation had filed 
and subsequently withdrawn a motion for leave to intervene. 
The parties and the interested persons filed briefs and oral 
argument was held before the Judicial Officer on April 30, 1956. 









































FINDINGS OF FACT 


1. The complainant, Producers Livestock Marketing Associa- 
tion, is a cooperative marketing association registered with the 
Secretary of Agricuture under the act as a market agency to 
buy and sell livestock on a commission basis at the Denver Union 
Stockyards, Denver, Colorado, a stockyard posted as subject to 
the act, and at other posted stockyards. 

2. The respondent, The Denver Union Stock Yard Company, 
is a corporation that owns and operates the Denver Union Stock- ; 
yards, Denver Colorado. E 

3. The Denver Union Stock Yard Company on May 11, 1955, 
issued its Tariff No. 14, effective May 25, 1955, containing its 
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schedule of rates and charges for stockyard services rendered 
by it and its rules and regulations, including Item 10(c) which 


reads, in part, as follows: 


> 





“No market agency or dealer engaging in business at this 
Stockyard shall, upon Stock Yard Company property, or 
elsewhere, nor shall any other person upon Stock Yard 
Company property— 


(1) Solicit any business for other markets, for sale at 
outside feed yards or at country points, or endeavor to 
secure customers to sell or purchase livestock elsewhere; or 


““(2) In any manner divert or attempt to divert livestock 
from this market which would otherwise normally come to 
this Stockyard; or 


“(3) Engage in any practice or device which would impair 
or interfere with the normal flow of livestock to the public 
market at this Stockyard. 


“The normal marketing area from which livestock would 
normally come to the public market at this Stockyard, and 
which is the area to which this subdivision (c) shall apply, 
is defined as all of the state of Colorado except that part 
listed as follows: * * * 


“The provisions of paragraph (c) do not apply on livestock 
solely used for breeding purposes.” 


The act provides, in part, as follows: 

“Sec. 2. (a) * * * (6) The term ‘commerce’ means commerce 
between any State, Territory, or possession, or the District 
of Columbia, and any place outside thereof; or between 
points within the same State, Territory, or possession, or the 
District of Columbia, but through any place outside thereof; 
or within any Territory or possession, or the District of 
Columbia. 


“(b) For the purpose of this Act (but not in anywise lim- 
iting the foregoing definition) a transaction in respect to any 
article shall be considered to be in commerce if such article 
is part of that current of commerce usual in the livestock and 
meat-packing industries, whereby livestock, meats, meat food 
products, livestock products, dairy products, poultry, poultry 
products, or eggs are sent from one State with the exception 
that they will end their transit, after purchase, in another, 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 638 


including, in addition to cases within the above general 
description, all cases where purchase or sale is either for 
shipment to another State, or for slaughter of livestock 
within the State and the shipment outside the State of the 
products, or eggs are sent from one State with the expectation 
such current of commerce shall not be considered out of such 
current through resort being had to any means or device 
intended to remove transactions in respect thereto from the 
provisions of this Act. For the purpose of this paragraph 
the word ‘State’ includes Territory, the District of Columbia, 
possession of the United States, and foreign nation. * * * 
“Sec. 301. When used in this Act— 


“(a) The term ‘stockyard owner’ means any person engaged 
in the business of conducting or operating a stockyard ; 


“(b) The term ‘stockyard services’ means services or facil- 
ities furnished at a stockyard in connection with the receiv- 
ing, buying, or selling on a commission basis or otherwise, 
marketing, feeding, watering, holding, delivery, shipment, 
weighing, or handling, in commerce, of livestock; 


“(c) The term ‘market agency’ means any person engaged 
in the business of (1) buying or selling in commerce live- 
stock at a stockyard on a commission basis or (2) furnishing 
stockyard services; and 


““(d) The term ‘dealer’ means any person, not a market 
agency, engaged in the business of buying or selling in 
commerce livestock at a stockyard, either on his own ac- 
count or as the employee or agent of the vendor or purchaser. 
[Emphasis supplied. ] 


“Sec. 302. (a) When used in this title the term ‘stockyard’ 
means any place, establishment, or facility commonly known 
as stockyards, conducted or operated for compensation or 
profit as a public market, consisting of pens, or other in- 
closures, and their appurtenances, in which live cattle, sheep, 
swine, horses, mules, or goats are received, held, or kept for 
sale or shipment in commerce. [Emphasis supplied.] * * * 


“Sec. 304. It shall be the duty of every stockyard owner 
and market agency to furnish upon reasonable request, with- 
out discrimination, reasonable stockyard services at such 
stockyard: * * * 
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“Sec. 306. * * * (e) Whenever there is filed with the Secretary 
any schedule, stating a new rate or charge, or a new regu- 
lation or practice affecting any rate or charge, the Secre- 
tary ... may suspend the operation of such schedule and 
defer the use of such rate, charge, regulation, or practice, 
but not for a longer period than thirty days beyond the time 
when it would otherwise go into effect; * * * 


“Sec. 307. It shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, reason- 
able, and nondiscriminatory regulations and practices in 
respect to the furnishing of stockyard services, and every 
unjust, unreasonable, or discriminatory regulation or prac- 
tice is prohibited and declared to be unlawful. * * * 


“Sec. 310. Whenever after full hearing upon a complaint 
made as provided in section 309, or after full hearing under 
an order for investigation and hearing made by the Secretary 
on his own initiative, either in extension of any pending 
complaint or without any complaint whatever, the Secretary 
is of the opinion that any rate, charge, regulation, or prac- 
tice of a stockyard owner or market agency, for or in con- 
nection with the furnishing of stockyard services, is or will 
be unjust, unreasonable, or discriminatory, the Secretary— 


““(a) May determine and prescribe what will be the just and 
reasonable rate or charge, or rates or charges, to be there- 
after in such case observed as both the maximum and mini- 
mum to be charged, and what regulation or practice is or 
will be just, reasonable, and nondiscriminatory to be there- 
after followed; and 


““(b) May make an order that such owner or operator (1) 
shall cease and desist from such violation to the extent to 


' which the Secretary finds that it does or will exist; (2) shall 


not thereafter publish, demand, or collect any rate or charge 
for the furnishing of stockyard services more or less than the 
rate or charge so prescribed; and (3) shall\conform to and 
observe the regulation or practice so prescribed. 


“Sec. 311. Whenever in any investigation under the pro- 
visions of this title, or in any investigation instituted by 
petition of the stockyard owner or market agency concerned, 
which petition is hereby authorized to be filed, the Secretary 
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after full hearing finds that any rate, charge, regulation, 
or practice of any stockyard owner or market agency, 
for or in connection with the buying or selling on a com- 
mission basis or otherwise, receiving, marketing, feeding, 
holding, delivery, shipment, weighing, or handling, not in 
commerce, of livestock, causes any undue or unreasonable 
advantage, prejudice, or preference as between persons or 
localities in intrastate commerce in livestock on the one 
hand and interstate or foreign commerce in livestock on the 
other hand, or any undue, unjust, or unreasonable discrimi- 
nation against interstate or foreign commerce in livestock, 
which is hereby forbidden, and declared to be unlawful, the 
Secretary shall prescribe the rate, charge, regulation, or 
practice thereafter to be observed, in such manner as, in 
his judgment, will remove such advantage, preference, or 
discrimination. Such rates, charges, regulations, or practices 
shall be observed while in effect by the stockyard owners 
or market agencies parties to such proceeding affected there- 
by, the law of any State or the decision or order of any State 
authority to the contrary notwithstanding.” [Emphasis 
supplied. ] 


CONCLUSIONS 
I 


The respondent’s motion to dismiss with prejudice for failure of 
the complainant to sustain the burden of making a prima facie 
case in support of its complaint is based upon the complainant’s 
election not to adduce evidence at a hearing following the hearing 
examiner’s ruling that the disputed regulation was not invalid 
on its face and that a hearing upon the facts was necessary. Of 
course such a motion would be granted if such a ruling were 
made by a judge in a United States District Court and a com- 
plainant thereafter failed to present evidence. But here the ruling 
was made by a hearing examiner and, under our practice rulings 
of hearing examiners are recommendatory only and subject to 
review by the Judicial Officer. The complainant was free to waive 
hearing and to stake the outcome of the proceeding solely upon 
the question as to whether the disputed regulation is invalid 
on its face as a matter of law. Although no formal motion for 
judgment was filed by the complainant, it accomplished the same 
thing by requesting a ruling in its favor. Accordingly, the motion 












BY 
B 
Ge 
a 
% 





RSET ee a eT ET: 





PROD, LIVESTOCK v. DENVER UNION STK. YD. 649 
Cite as 15 A.D. 638 


to dismiss for failure to make a prima facie case is denied insofar 
as it seeks dismissal without final adjudication of the issues of 
law made by the complainant. 


We have, then, a situation in which there has been no hearing 
upon the facts and for that reason somewhat detailed descriptions 
of the complaint and answer have been given in the Preliminary 
Statement above. From these descriptions it is seen that the 
respondent denies that the complainant has given a completely 
accurate account in the complaint of the effects of Item 10(c), 
demands proof of the nature of the complainant’s business, and 
sets up four affirmative defenses. Such is the nature of the 
record upon which the arguments as to the invalidity of Item 
10(c) must be evaluated. Consequently, we have for decision not 
the question as to whether Item 10(c) is valid or invalid but only 
the question as to whether Item 10(c) is invalid on its face. 


II 


The complainant first contends that the regulation is invalid 
on its face because stockyard owners can issue only such regula- 
tions as are authorized by the act, that the act authorizes the 
issuance only of regulations in respect to the furnishing of stock- 
yard services or those which affect rates or charges and that 
Item 10(c) is not such a regulation. 

The major premise of the complainant’s syllogism is defective. 
Stockyard owners are not required to find the source of their 
authority to issue rules or regulations governing the use of their 
property in the provisions of the act. Public utilities generally 
have always had the power at common law to issue such rules or 
regulations. 73 C.J.S., Public Utilities § 6; Am. Jur., Public 
Utilities and Services § 38. Of course, the rules or regulations 
must pass the legal tests of reasonableness, etc., but on this 
part of the complainant’s case the issue is only as to whether 
the respondent can issue any rules or regulations not specifically 
authorized by the act and not whether a rule or a regulation 
issued is invalid. We are addressing ourselves at this point then 
only to the question as to whether the authority to issue rules or 
regulations by a stockyard owner must be found in the act. 

The regulatory scheme established in the act does not preempt 
the entire scope of a stockyard company’s activities, but is limited 
in its operation to the supervision of the major functions of 
stockyards, that is, the furnishing of stockyard services and the 
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sections 304, 305 and 307 in particular (7 U.S.C. 205, 206 and 

208), places an affirmative duty upon stockyard owners in con- 
nection with rates and charges and the furnishing of stockyard 
services and declares certain practices with respect thereto to 
be unlawful. The statute is silent, however, as to stockyard 
activities which do not constitute the furnishing of such services 
or the assessment of rates or charges with respect thereto, and 
the legislative history of the act failed to disclose any intent to 
regulate such activities.’ Stockyards engage in numerous activities 
which are not “stockyard services.”’ Properties such as straw 
barns used for storing straw for bedding railroad cars; manure 
barns, and wash racks for cleaning and washing trucks are not 
considered to be used and useful for rate purposes. See In re St. 
Louis National Stockyards Company, 2 A.D. 664, 673-675 (1943). 
The activities generally conducted on such properties do not 
constitute stockyard services as that term is defined in the act 
and it cannot be said that the Congress was attempting to regulate 
such activities when it enacted the Packers Stockyards Act, 1921, 
as amended. “Congress had no intention of regulating the entire 
business of the livestock and meat industry.” De Vries v. Sig 
Ellingson & Co., 100 F. Supp. 781 (D. Minn. 1951), aff’d, 199 
F. 2d 677 (8th Cir. 1952), cert. denied, 344 U.S. 934 (1953). The 
Secretary would have no jurisdiction over the activities conducted 
on such stockyard company property unless, of course, some 
relation to stockyard services and rates and charges was found. 
As in similar regulatory statutes, the scope of the jurisdiction 
conferred upon the regulatory authority, the Secretary in this 
case, over the industry to be regulated is limited to the jurisdiction 
conferred in the enabling statute. Federal Power Commission v. 
Panhandle Eastern Pipe Line Co., 337 U.S. 498 (1949) ; Pennsyl- 
vania Railroad Co. v. Public Utilities Commission of Ohio, 298 
U.S. 170 (1936) ; United States v. Pennsylvania Railroad Co., 242 
U.S. 208 (1916); Southwestern Bell Telephone Co. v. United 
States, 45 F. Supp. 403 (W.D. Mo. 1942). 


Even as to the matters under the Secretary’s jurisdiction, the 
right to conduct the business of a stockyard remains in the 
stockyard company just as it did before the enactment of the 


*%See, e.g., H.R. . a} 67th "e: ist Sess. (1921); Sen. Rep. No. 96, 67th 
Cong., 1st Sess. deans . Doc. No. 59, 67th Cong., Ist Sess. (1921); H.R. Rep. 
a a _ cone 5 1st Sess en Conk Hearings before Committee ioe Agriculture on 

h Con ist Sess. (1921); 61 Cong. Rec. 1799-1817, 
i606- iss2, 1 1885. ot e50, 19132 "1982, 2035-2036, 2257, 2319- 2325, 2377- 2392, 3486. 2500, 
2553-2554, 2560-2571, 2697-2713, 4529, 4642- 4644, and 4778-4787 (1921). 






assessment of charges for such services. Title III of the act, and 4 
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statute subject to the powers of inquiry and control given the 
Secretary by the act. Farmers Union Livestock Ass’n v. Saint 
Paul Union Stockyards Co., 97 F. Supp 539 (D. Mont. 1951); 
Acker v. United States, 12 F. Supp. 776 (N.D. Ill. 1935), aff’d, 
298 U.S. 426 (1936); Holland Houfburg v. Kansas City Stock 
Yards Company of Maine, 283 S.W. 2d 539 (Mo. 1955). 


In any event, the minor premise of the complainant’s syllogism 
is erroneous. The complainant claims that the disputed regulation 
bars market agencies and dealers at the respondent’s stockyard 
from doing business off the stockyard in the proscribed area and 
that, consequently, the regulation is not one in respect to the 
furnishing of stockyard services at the respondent’s stockyard. 
The regulation cannot be viewed properly in such isolation. It 
must be read in connection with the rest of the respondent’s 
tariff and regulations and clearly Item 10(c) attaches conditions 
or limitations upon the furnishing of stockyard services by the 
respondent at its stockyard. Outright refusal to furnish any 
stockyard services to a market agency has been held to be within 
the jurisdiction of the Secretary under the act as a matter in 
respect to the furnishing of stockyard services at a stockyard. 
Sioux City Stockyards Co. v. United States, 49 F. Supp. 801 (N.D. 
Iowa 1943) ; Purcell v. The Union Stock Yard & Transit Company 
of Chicago, 13 A.D. 365 (1954); Alfred L. Dougherty v. The 
Union Stock Yard & Transit Company of Chicago, 13 A.D. 239 
(1954); Flynn v. Kansas City Stock Yards Co., 12 A.D. 14 
(1953). Certainly a regulation which places limitations upon the 
continued rendering of stockyard services is one in respect to 
the furnishing of stockyard services. 


It is concluded, then, that the complainant has not shown that 
Item 10(c) is invalid on its face for lack of authority or power 
for its issuance. If we agreed with the complainant that the 
regulation is not one in respect to the furnishing of stockyard 
services by the respondent, we would have to dismiss the com- 
plaint as being outside the Secretary’s jurisdiction since, as we 
have noted above, the act confers control by the Secretary only 
over rates and charges and the furnishing of stockyard services. 


Til 


The complainant argues also that the respondent’s Item 10(c) 
is illegal on its face because it violates section 311 of the act 
quoted above in Finding of Fact 4. Section 311 came into the 
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case initially because the fourth affirmative defense in the respond- 
ent’s answer alleges that the issuance of Item 10(c) was necessary | 
to prevent market agencies and dealers operating at the respond- | 
ent’s stockyard from engaging in a practice with respect to 
livestock in the area specified in Item 10(c) which created an | 
undue, unreasonable and unlawful advantage, prejudice, and pref- | 


erence as between persons and localities in intrastate commerce 


in livestock and interstate commerce in livestock and an undue, | 
unjust, unreasonable and unlawful discrimination against inter- | 
state commerce in livestock by reason of diversion of livestock 


from the respondent’s stockyard, etc. 


Fe 
% 
% 


| 
| 
| 
| 


In argument subsequent to the filing of the respondent’s answer, : 
the complainant sees in section 311 a statutory right to engage | 


in business in the country, that is, off the respondent’s stockyard, 


and claims that only the Secretary of Agriculture can take action | 
pursuant to section 311 and that since the respondent has issued | 
Item 10(c) the respondent has thereby precluded the Secretary 
from ever being able to invoke section 311 with respect to | 


activities in the area designated in Item 10(c) on the part of 


market agencies and dealers at the respondent’s stockyard and | 


that for these reasons Item 10(c) is illegal. 


The complainant and the respondent share the view that the ! 


language in section 311 “. . . rate, charge, regulation, or practice 
of any stockyard owner or market agency, for or in connection 
with the buying or selling on a commission, receiving .. . not 
in commerce of livestock .. .” [Emphasis supplied.] refers to 
country operations, that is, activities off a posted stockyard. 
Assuming this view to be correct, which we doubt, we do not 
see how Item 10(c) can be held to be in violation or conflict 
with section 311 so construed in the absence of a hearing upon 
the facts. 


Whatever rights market agencies at stockyards have to operate . 


in the country, they do not derive them from Title III of the 
act. Title III is a statutory regulation superimposed upon the 
conduct of stockyard owners, market agencies and dealers and 
not a grant of substantive powers to those regulated. And the 
complainant’s contentions as to Item 10(c) conflicting with sec- 
tion 311 are based upon one of four affirmative but unproved 


defenses of the respondent in its answer, a defense which omits f 


the basic jurisdictional requisite of section 311, namely, that 
the practice aimed at by Item 10(c) is a practice of a stockyard 
owner or market agency “not in commerce” which creates unlaw- 
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ful advantage between persons or localities in intratstate com- 
merce and interstate or foreign commerce in livestock or 
unlawfully discriminates against interstate commerce in livestock. 


Assuming, however, that this affirmative defense attempts to 
justify Item 10(c) under section 311, there is no supporting 
evidence to this effect in the proceeding and if this affirmative 
defense were to be taken as true for the purposes of final decision 
herein on the theory that the complainant has in effect demurred 
to the respondent’s answer or has asked for judgment on the 
pleadings, the other three affirmative defenses in the answer 
alleging necessity for the issuance of the regulation to carry out 
the respondent’s statutory obligations would also have to be taken 
as true. But of course the allegations being conclusions are not 
to be taken as true and remain unproved. Cacek v. Munson, 160 
Neb. 187, 69 N.W. 2d 692 (1955). As is seen from section 311, 
it is rates, charges, practices, etc., “not in commerce” that pro- 
vide the jurisdictional basis for the application of section 311 
and the respondent would have considerable difficulty in proving 
its allegation since it is evident that many if not most of the 
transactions which would be reached by the respondent’s Item 
10(c) would be just as much “in commerce” as transactions at 
the respondent’s stockyard in view of the broad definition of 
“in commerce” contained in section 2 of the act. 


In addition, as we have said above, we doubt that the parties 
are correct in their construction of section 311. We are unaware 
of any administrative interpretation of the act during its 35 
years of existence that places upon section 311 the meaning 
advanced by the parties and we do not believe that the internal 
construction of the act supports such meaning. Title III of the 
act carefully defines “stockyard” in section 302(a) as a place in 
which livestock is handled “in commerce,” it defines “market 
agency” as a person in a specified business in commerce at a 
stockyard and proceeds to authorize control by the Secretary 
of Agriculture over stockyard services, rates, charges, practices, 
etc., that by definition or otherwise are limited to activities 
in commerce at a stockyard which by definition is itself a place 
handling livestock in commerce. Except for section 311, the regu- 
latory authority given the Secretary is over transactions in com- 
merce at a stockyard. In describing the coverage of section 311 
as to things “not in commerce,” the same language is used as 
in the definition of “stockyard services.” Such latter term could 
not be used because it is defined to mean such services in com- 
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merce at stockyards and the employment of the same language 
in section 311 as in the definition of “stockyard services” tends to 
show that what was meant were services at a stockyard that are 
“not in commerce.” 


Resort to the legislative history of the act shows that the 
Congress in enacting the statute was very concerned (see ¢.g., 
H. Rep. No. 77, 67th Cong., 1st Sess. (1921)) about the consti- 
tutionality of regulating affairs at a stockyard because of former 
decisions of the Supreme Court to the effect that such affairs 
were local and intrastate. Hopkins v. United States, 171 U. S. 
578 (1898). Anderson v. United States, 171 U.S. 604 (1898). 
In view of the careful delimiting of the Secretary’s powers 
in all provisions of Title III except section 311 to matters at 
a stockyard that are in commerce, section 311 appears to have 
been utilized to cover situations in which some matters at a 
stockyard might be considered by the courts as being “not in 
commerce.””* 

It is true of course that Stafford v. Wallace, 258 U. S. 495 
(1922), has been regarded as having the effect of holding that 
every transaction at posted stockyards, at least the major ones, | 
is in interstate commerce. The parties argue that because of | 
the Court’s opinion in that case, the “not in commerce” pro- 
visions of section 311 must relate to transactions outside the 
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“See, e.g., the letter from the Secretary of iculture contained in the Hearings 
before the House Agricultural Committee on Meat Packer Legislation, ig eog A 3, 
1921, p. 26, incorporated into the House Committee Hearings (p. 276) of Ma 921 
on H.R. 14, H.R. 232, H.R. 5034 and H.R. 5692, which reads in part as follows 
(p. 27): “It appears that the bill has been very carefully drafted with the constitu- 
tional limitations upon the Federal Government clearly in mind. The definition of 
commerce in the second paragraph of the bill is somewhat broader than that usually 
found in the statutes, and there may be a question as to its constitutionality. 


“It was probably drafted with the decision of the Supreme Court in Texas Co. v. 

Sabine Tram Co. (227 U.S. 111), and similar decisions in mind, and in view of 
those decisions there may be various states of facts and circumstances to which its 
application will be held to be within the power of the Federal Government. You are i ( 
no doubt familiar with the decisions of the Supreme Court in Hopkins v. United k 
States (171 U.S. 578), and Anderson v. United States (171_U.S. 604). The Hopkins ' : 
case is cited with approval in Blumenstock Bros. v. Curtis Publishing Co. (252 U.S. : 
436), in which the court said: ‘We held, in Hopkins v. United States (171 U.S. 579), d ‘ 
that the buying and selling of live stock in the stockyards of a city by members of i 
the stock exchange was not interstate commerce, although much of the live stock i , 
was sent from other States (p. 443).’ ; 


“If the court adheres to these decisions, the bill, in so far as it affects the stock- 
yards and the commission men, would seem to be limited to what are purely inter- 
state transactions which would probably constitute a small part of the business in 
view of those decisions. But if there is even a small part of the business with respect 3 
to which the Federal Government could control the rates, charges, and practices, the ; 
commission men and stockyards operators would probably, for practical reasons, not 
enforce different rates, charges, and practices as to intrastate business, so that control 
of the purely interstate business would tend to regulate the whole business. This is : ‘ 
probably what the framers of the bill had in mind. 


“Section 311 of the bill proposes to give the Interstate Commerce Commission 
jurisdiction over intrastate business in live stock when this is necessary to prevent 
discrimination against interstate or foreign commerce in that business. This is no 
doubt based upon the decision of the Supreme Court in the Shreveport Rate case 
(284 U.S. 342). It seems doubtful whether the live stock business is of such a char- & 
acter that such discrimination could be effected, but the provision should prove \ 
helpful in case of such discrimination.” 


ttn, ie 


pe oe 


















sy 
& 
® 







655 





PROD. LIVESTOCK v. DENVER UNION STK. YD. 
Cite as 15 A.D. 638 


stockyard. The answer to this is simply that if Stafford v. Wallace 
so holds, it has turned out that it was needless for Congress to 
have worried about the constitutionality of Title III and it was 
unnecessary to have enacted section 311 and to have included 
the words “in commerce” anywhere in Title III except in the 
definitions of the persons subject to jurisdiction. It does not 
follow that if Congress had been legally overcautious in framing 
the act, the surplusage should find a new and different meaning 
than intended. 


Pertinent also to our inquiry here is the legislative setting 
for section 311 which indicates strongly that the section may 
extend only to conflict between state and Federal regulations and 
primarly to the overruling by the Secretary of rates or charges 
fixed by state authority.* The practice claimed by the respondent 
as aimed at by Item 10(c) does not appear to be a practice 
imposed or required by any state authority. So that whether or 
not section 311 covers off-the-stockyard transactions, Item 10(c) 
still would probably not conflict with section 311. 


IV 


We proceed next to consideration of issues raised by the com- 
plainant and the amici that are based upon the nature of the 
respondent’s business, that is, a public service or public utility 
business. They claim that Item 10(c) forces the complainant and 
all in its position to market livestock from the designated area 
through respondent’s stockyard or not at all and that this violates 
all basic legal concepts applicable to public utilities. They contend 
that Item 10(c) on its face violates the act and is unlawful 
generally because it is unfair, unreasonable, discriminatory, 
contrary to public policy as in restraint of trade, etc. The com- 
plainant and the amici cite cases such as Coombs v. Burk, 180 P. 
59, 40 Cal. App. 102 (1919), State v. Citizens Tels. Co., 39 S.E. 
257, 61 S.C. 83 (1901), and People v. Public Service Commission, 
148 N.Y. 583 (1914), condemning exclusive patronage require- 

5Chairman Haugen of the House Agriculture Committee explained section 311 of 
his bill H.R. 14 (later substantially enacted as the ar which . ow same as 
section 311 of the act, as foliows [Hearings on H.R. 14, HER. 2 232, H.R. 5034 and 
H.R. 5692, May 1921, p. 10): “Section 311 is modeled after section 13 of the Inter- 
state Commerce Act’ in respect_to conflict between State and Federal regulations.” 
The debate on the floor of the House about section 311 revolved around the lawful- 
ness and wisdom of supplanting Federal regulation of intrastate activities at stock- 
yards for state Peqylation of such activities, 61 Cong. Rec. 1813, 1868-1869, i928. eece 
(1921). Section 311 was copied from par. 4, section 13, of the Interstate Com 
Act as amended by section 416 of the Transportation Act of 1920 (41 Stat. 484, "43 
U.S. 18 (1940), which authorized the Interstate Commerce Commission to fix rates 


for intrastate transportation on interstate carriers or systems superseding rates fixed 
by state railroad commissions. 
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cases such as Garner v. City of Aurora, 30 N.W. 2d 917, 149 Neb. 
295 (1948), and Ten Broek et al. v. Miller et al., 216 N.W. 385, 
240 Mich. 667 (1927), illustrating the rule that a utility may not 
refuse its utility service because of some matter collateral to 
the utility function such as the termination of water service 
because of failure to pay a garbage collection bill. The complain- 
ant cites South Florida R. Co. v. Rhoads, 5 So. 633, 25 Fla. 40 
(1889), in which it was held that the reasonableness of a carrier’s 
regulation was a question of law for the court and that a railway 
could not refuse to transport a passenger wearing a cap of a 
steamship line competing with steamship lines which had an 
agreement with the railway. 


The cases cited to illustrate the illegality of exclusive patronage 
requirements by utilities through contracts or practices are ex- 
pressions of public policy by the various state courts and general- 
ly involve utilities franchised as monopolies by municipalities 
or similar political subdivisions and in many of the cases the 
utility’s right to use public property such as streets and highways, 
the power of eminent domain, or other rights of a similar public 
nature were important considerations in the court decisions and 
provide the basis for the public policy that even a partial restraint 
of trade by such utilities may be bad. Nevertheless even in the 
field of traditional public utilities there is much authority to 
the effect that a utility is not required to serve competitors who 
resell the service (e.g., People v. Public Service Corporation, 181 
N.Y. 259 (1920), distinguishing People v. Public Service Cor- 
poration, supra; Florida Power and Light Co. v. State, 144 So. 
657, 107 Fla. 317 (1932); Rogers Iron Works v. Joplin Water- 
works Co., 18 S.W. 2d 420, 323 Mo. 122 (1929)). Similarly, a 
utility has not been compelled to give its property to the use and 
benefit of a rival as a member of the general public to be served 
(Evansville & H. R. v. Henderson B. Co., 134 Fed. 973 (1904) ) 
and it has also been ruled that “unjust discrimination” does not 
forbid just discriminations that are incident to the protection of 
organic rights (State v. Jacksonville Terminal Co., 106 So. 576, 
90 Fla. 721 (1925)). 


None of the cases cited by the complainant and the amici had 
the posture of our proceeding, namely, a record consisting only of 
a complaint and an answer which denies that the complaint ac- 
curately describes the effects of the disputed regulation, denies 


ments by utilities through contracts or practices. They also cite 
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the legal conclusions of the complaint and sets up affirmative 
defenses which allege that the regulation is necessary in order 
that the respondent may carry out its statutory duties. 


It is generally the case that whether or not there is unjust 
discrimination by a utility depends upon the surrounding cir- 
cumstances. Am. Jur., Public Utilities § 42. The question is one 
of fact, Manufacturers Ry. Co. v. United States, 246 U.S. 457, 481 
(1918), and it is only when the facts are ascertained that the 
question of unreasonableness is for the court. 13 C.J.S., Carriers 
§ 352. “In determining the reasonableness and validity of [a 
utility’s] rules and regulations it is obvious that each case must 
depend largely upon the circumstances involved.” 30 L.R.A. 
(N.S.) 493. The reasonableness of a regulation issued by a car- 
rier subject to the Interstate Commerce Commission must be 
determined by preliminary resort to the Interstate Commerce 
Commission because the inquiry is essentially one of fact and of 
discretion in technical matters and uniformity can be secured only 
if determination is left to the Commission. Great Northern Ry. 
Co. v. Merchants Elevator Co., 259 U.S. 285, 291 (1922) ; Hewitt 
v. New York, N.H. & H. R. Co., 29 N.E. 641, 284 N.Y. 117 
(1940) .° In at least one case, Platt v. Lecocq, 158 Fed. 723 (8th 
Cir. 1907), it has been said that a carrier’s regulations are 
presumptively reasonable and that the “... burden is on him who 
assails them to prove that they are unfair and unjust, and it is 
only when it clearly appears by competent evidence that they are 
unreasonable that commissions or courts may lawfully interfere 
to annul or to change them.” Concerning exclusive patronage 
contracts by public utilities, Harding Glass Co. v. Twin City Pipe 
Line Co., 39 F. 2d 408 (8th Cir. 1930), which goes into the prob- 
lem thoroughly, states at p. 412, “A dominant question to be 
considered in each case is whether the contract involved is in- 
jurious to the public interest, and each case must be judged by its 
own circumstances.” [Emphasis supplied.] 


It is generally the case, then, that the reasonableness of a 
utility’s regulation necessarily involves factual inquiry and this 
is true whether unjust discrimination is regarded separately or 
as bound up in the question of reasonableness. 


In South Florida R. Co. v. Rhoads, supra, the entire question 
of reasonableness was left to the jury. This was held to be error 
6Under these cases there need be no preliminary resort to the Interstate Commerce 


Commission on pure questions of law and there would likewise be no need for pre- 
liminary resort to the Secretary on the case here as made by the complainant. 
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and the question of reasonableness was decided to be one for the —§ 
court because if left to juries different juries might reach dif- > et 
ferent results with respect to the same regulation. Such a ration- pr 
ale no longer has vitality with respect to regulations by carriers | is! 
subject to the Interstate Commerce Commission in view of the | 4! 
necessary preliminary resort to the Interstate Commerce Com- — th 


mission and, of course, the reasonableness of stockyard company —|§ 
regulations must first be adjudicated by the Secretary before — 
resort to court for the same reasons. It is to be observed, too, that 
in the South Florida R. Co. case heavily relied upon by the com- 
plainant, the court held also that the question of whether there 
was a bona fide agreement by the carrier with steamship lines, | de 
that is, one not entered into for the purpose of an oppressive | de 
monopoly, was a mixed question of law and fact properly left . al 
to the jury to decide. | ee 


ar Ree 


The complainant’s use of the doctrine that a utility cannot re- t te 
fuse its utility service for collateral reasons misses the mark be- [| of 
cause the complainant presents an imperfect analogy. In the light ~ th 
of the respondent’s answer, we cannot say on this record that Item " 
10(c) is unconnected with the furnishing of stockyard services R 
at the respondent’s stockyard and that there is no more relation a 
between Item 10(c) and the furnishing of stockyard services . 
by the respondent than there is between payment for garbage | a 
collection and the furnishing of water or between payment for /— . 
electrical appliances sold by a utility and the utility’s service of | C 
providing power. g 

A stockyard company is no doubt a public service company. l 
But the applicability of the cases dealing with franchised monop- L 
olies cited by the complainant and the amici or the cases cited 1 
where the utility was not required to provide service depends Ss 
upon the nature of the services offered by the respondent, the f 
relationship of the market agencies and dealers to the stockyard, . 
the effects of the contested regulation, and other relevant and . 
material facts which are not before us. For example, the regula- a 
tion in part prohibits conduct on the stockyard company’s prop- e 
erty that diverts livestock in the designated area from the re- t 
spondent’s stockyard. The complainant and the amici would have © 


us rule without hearing the facts that it is illegal on its face for 
the respondent to prohibit the use of its facilities and services for 
the carrying on of business in competition with the respondent. 
In other words, we conclude that unreasonableness, illegal dis- 
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crimination, contrariety to public policy as in restraint of trade, 
etc., with respect to Item 10(c) cannot be determined on the 
present record and that the general rule applies, namely, that the 
issues made in this respect can be decided only after the relevant 
and material facts are ascertained. We are not prepared to say 
that nothing in the respondent’s answer has a material bearing 
on the outcome of the proceeding. 

Vv 

Lastly, complainant contends that Item 10(c) of respondent’s 
tariff is an invalid restraint of trade in violation of Federal 
antitrust laws’ because it denies “to the market agencies and 
dealers operating at the stockyard of Respondent the right to 
do any business in livestock in the proscribed area except the 
animals go through that stockyard, denies them that freedom of 
action and of contract that our anti-trust laws were enacted 
to assure; and likewise denies to the farmers, ranchmen and 
other sellers of livestock in the proscribed area the right to sell 
their livestock to or through such market agencies and dealers 
without having their livestock go through the stockyard of 
Respondent.” It is argued by the respondent, on the other hand, 
that the validity of the contested regulation is not to be decided 
under the Federal antitrust laws but in the light of the meaning 
and objectives of the Packers and Stockyards Act, 1921, as 
amended, citing Federal Communications Commission v. RCA 
Communications, Inc., 346 U. S. 86 (1953). 

Complainant relies, in part, upon the pronouncements of the 
Supreme Court in International Salt Co. v. United States, 332 
U. S. 392 (1947), and Standard Oil Company of California v. 
United States, 337 U. S. 293 (1949), to establish that Item 
10(c) is violative of the Federal antitrust laws. The International 
Salt case involved the validity under section 1 of the Sherman 
Act and section 3 of the Clayton Act of a contract tying the 


Section 1 of the Sherman Act (15 U.S.C. 1) provides in part: “Every contract, 
combination in the form of trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with foreign nations, is declared to be 
illegal: ...” Section 2 of the Sherman Act (15 U.S.C. 2) reads: “Every person who 
shall monopolize, or attempt to monoplize, or combine or conspire with any other 
person or persons, to eyesore any part of the trade or commerce among the 
several States, or with foreign nations, shall be deemed guilty of a misdemeanor 
...” Section 3 of the Clayton Act (15 U.S.C. 14) is as follows: “It shall be unlawful 
for any person engaged in commerce, in the course of such commerce, to lease or 
make a sale or contract for sale of goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or unpatented, for use, consumption, or 
resale within the United States or any Territory thereof or the District of Columbia 
or any insular possession or other place under jurisdiction of the United States, or 
fix a price charged therefor, or discount from, or rebate upon, such price, on the 


condition, agreement, or understanding that the lessee or purchaser thereof shall not 
use or deal in the goods, wares, merchandise, machinery, supplies, or other com- 
modities of a competitor or competitors of the lessor or seller, where the effect of 
such lease, sale, or contract for sale or such condition, agreement, or understanding 
~ be to substantially lessen competition or tend to create a monopoly in any line 
of commerce.” 
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sale of a nonpatented to a patented product, and the Standard 
Oil case dealt with the validity of requirements contracts under 
section 3 of the Clayton Act. Aside from the questions of whether 
respondent’s regulation may properly be categorized as a “tying” 
arrangement or a requirements contract or whether section 3 of 
the Clayton Act properly applies,’ these two cases cited by 
complainant do not lead us to the result desired on the basis 
of the record before us. For a violation of section 3 of the Clayton 
Act it is necessary to establish that the lease, sale or contract 
for sale meeting the requirements set forth in that section would 
probably lessen competition or tend to create a monopoly in a 
line of commerce. Standard Fashion Co. v. Magrane-Houston Co., 
258 U.S. 346 (1922) ; Pick Manufacturing Co. v. General Motors 
Corp., 299 U. S. 3 (1936). Under section 1 of the Sherman Act, 
it has long been held that the reasonableness or unreasonableness 
of the restraint is an element to be considered. Standard Oil 
Company of New Jersey v. United States, 221 U. S. 1 (1911). 
Both of these tests or considerations are questions of fact, the 
solution of which rests upon the conditions obtaining in each 
particular case. United States v. Standard Oil Co. of California, 
78 F. Supp. 850 (S. D. Cal. 1948) (affirmed, 337 U. S. 293 
(1949), supra). While in the International Salt case the Court 
held on a motion for summary judgment that the admitted facts 
left no genuine issue for trial as it is unreasonable, per se, to 
foreclose competitors from any substantial market, the pleadings 
or admissions of fact were sufficient to enable the Court to 
conclude that the volume of business affected by the “tying” 
contracts involved therein “cannot be said to be insignificant or 
insubstantial and the tendency of the arrangement to accomplish- 
ment of monopoly seems obvious.” International Salt Co. v. 
United States, supra, at page 396. The Court there had before 
it the number of patent license agreements involved, the amount 
of salt sold by the patentee for use in the patented machines 
and the monetary value of such salt. In this proceeding, no 
comparable information is before us. Monopolistic position in 
the market for the “tying” product has not been established. See 
Times-Picayune Publishing Co. v. United States, 345 U. S. 594 
(1953). The record is lacking also in such information as the 
quantity, type and nature of the livestock business conducted in 

*Section 3 of the Clayton Act would not appear to be applicable to the facts of 
this case as, among other reasons, it is doubtful whether stockyard services consti- 
tute “goods, wares, merchandise, machinery, supplies, or other commodities” under 


such section. United States v. Investors Diversified Services, 102 F,. Supp. 645 (D. 
Minn. 1951). 
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the proscribed area, the competing elements of the livestock 
industry in such area, the possible effect of respondent’s regula- 
tion upon the competitive marketing organizations in the area 
in question, the general flow of livestock originating in the 
defined area, and other relevant matter. We cannot find on the 
basis of the facts before us that Item 10(c) forecloses competitors 
from any substantial market; that the volume of business affected 
by the contested regulations is significant or substantial; and 
that the regulation necessarily tends to the accomplishment of 
monopoly. In fact, on the basis of the record, it is not even 
possible to determine whether the alleged restraint of trade is 
a “restraint of trade or commerce among the several States, or 
with foreign nations.” [Emphasis supplied.] Although it is not 
thought that complainant would have any difficulty establishing 
the applicability of section 1 of the Sherman Act to the commerce 
in livestock conducted in the designated area (Mandeville Island 
Farms, Inc. v. American Crystal Sugar Co., 334 U. S. 219 
(1948); United States v. Employing Lathers Association of 
Chicago and Vicinity, 347 U. S. 198 (1954) ), no evidence to that 
effect has been presented. 


Nor does the Standard Oil case render any assistance to com- 
plainant. The Court there held that requirements contracts trans- 
gressed section 3 of the Clayton Act whenever they foreclosed 
competition in a substantial share of the line of commerce 
affected. The factual content for the rule of law expressed in 
the Standard Oil case is lacking in this proceeding. Moreover, 
subsequent decisions have retreated in the direction of requiring 
a greater degree of proof to establish a foreclosure of competition 
and a consequent violation of section 3 of the Clayton Act. See 
Federal Trade Commission v. Motion Picture Advertising Serv- 
ice Co., 344 U. S. 392 (1953). See also Report of the Attorney 
General’s National Committee to Study the Antitrust Laws, 
pp. 137-149 (1955). 


Complainant also cites Gamco, Inc. v. Providence Fruit & 
Produce Bldg., Inc., 194 F. 2d 484 (1st Cir.), cert. denied, 
344 U. S. 817 (1952), dealing with exclusion of a competitor 
from facilities for the receiving and sale of fresh fruits and 
vegetables. Violation of the antitrust laws was found there because 
of monopoly power to deny a competitor access to the market. 
Complainant is not here alleging exclusion from the posted stock- 
yard but, rather, a limitation of its activities in the area defined 
in Item 10(c). The evidence in this proceeding is not sufficient 
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to enable us to determine the status of the complainant and 
respondent in the proscribed area, that is, the extent of competi- 
tion, the degree of monopoly power of respondent, if any, at 
Denver or in the proscribed area or whether monopoly power, 
if possessed, has been used to foreclose competition, to gain a 
competitive advantage or to destroy a competitor. See United 
States v. Griffith, 334 U. S. 100, 106-108 (1948) ; United States 
v. Crescent Amusement Co., 323 U. S. 178, 181 (1944). The 
problems posed by the alleged monopoly and restraint of trade 
in this proceeding are unique and before Item 10(c) can be 
properly related to the antitrust laws it is necessary that there 
be a great deal more in the way of a record than we have here. 


We are not by this decision saying that Item 10(c) of respond- 
ent’s regulations is valid under the Federal antitrust laws. We 
merely hold that the record is insufficient for a determination 
that Item 10(c) violates such laws. 


Vi 


To recapitulate, we conclude that upon the limited record 
before us we cannot find that the contested regulation of the 
respondent is invalid upon its face. This conclusion applies to 
the arguments made on behalf of dealers as well as those advanced 
by the complainant and the amici with respect to market agencies. 
Our ruling is strengthened by the fact that section 310 of the 
act requires that a “full hearing” precede a determination by 
the Secretary that a regulation of a stockyard company for or 
in connection with the furnishing of stockyard services is unjust, 
unreasonable, or discriminatory. A similar provision is contained 
in the Interstate Commerce Act (49 U.S.C. 15(1)). In Baltimore 
and O. R. Co. v. United States, 277 U. S. 291, 299, 300 (1928), 
the Supreme Court said of a challenged carrier’s regulation, 
“.. . the Commission would not be authorized to set it aside 
without evidence that it is unjust, or unreasonable.” 


Since the complainant has elected to waive hearing upon the 
facts and to have final determination made upon its proposition 
that Item 10(c) is illegal upon its face and we have concluded 
that we cannot agree with the complainant, the complaint should 
be dismissed. Under the circumstances, the dismissal has the 
same effect as if dismissal were ordered after a hearing upon the 
facts. We see no particular need, then, for mentioning in the 
order that the dismissal is with prejudice. 
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ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4695) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 143. Decided June 26, 1956. 


Continuation of Rates and Charges 


There being no objection, the respondents’ current schedule of rates and 
charges is continued in effect to and including July 31, 1958. 


Mr. John L, Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on 
July 28, 1954 (13 A.D. 691), as modified by an order issued on 
October 22, 1954 (13 A.D. 985), authorizing them to put into 
effect and assess to and including July 31, 1956, the current 
schedule of rates and charges. 

On May 31, 1956, respondents filed a petition requesting that 
their present rates be extended for two years. Prior to the is- 
suance of the orders of July 23, 1954, and October 22, 1954, 
authorizing increases in rates and charges, notices of the petitions 
therefor were published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matters, no interested persons notified 
the Hearing Clerk of a desire to be heard. Inasmuch at the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition filed 
on May 31, 1956, be granted. 
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Since the parties are agreed, the order issued on July 23, 1954, 
as modified by the order issued on October 22, 1954, is continued 
in effect to and including July 31, 1958, unless changed by 
further order before the latter date. 

This order shall become effective on August 1, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4696) 


CARL C. SHORES v. OKLAHOMA NATIONAL STOCKYARDS COMPANY. 
P&S Docket No. 2182. Decided June 27, 1956. 


Reparation—Reasonable Stockyard Services—Inaccurate 
Weighing—Damages 

Where complainant purchased eleven cattle at respondent’s stockyard on the 
basis of their weight on respondent’s scales in the morning and after 
feeding and watering them sold them in the afternoon but respondent’s 
scales indicated they had lost 345 pounds and the evidence disclosed 
that respondent’s scales used in the afternoon were out of balance, 
held, respondent’s failure to accurately weigh complainant’s livestock 
constituted a failure to render reasonable stockyard services in violation 
of the act and complainant should be awarded reparation for the 
loss sustained due to the incorrect weight. 


Complainant and respondent pro se. Mr. John L. Currin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Carl C. Shores, complainant, filed a formal 
complaint on January 14, 1955, seeking reparations from the 
Oklahoma National Stockyards Company, respondent, in the 
amount of $58.54 to compensate him for damages resulting from 
the alleged inaccurate weighing by respondent of eleven cattle 
purchased by complainant at respondent’s stockyard on January 
3, 1955, and there resold by him on the same day. Following 
service upon the respondent of a copy of the complaint and an 
investigation report prepared by the Packers and Stockyards 
Branch of the Department and filed in the proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), re- 
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spondent filed an answer on August 12, 1955, denying any liabil- 
ity to complainant, alleging that the scales over which the live- 
stock were weighed were accurate at the time in question, and 
contending that the decrease in the recorded weight of the cattle 
between the time they were weighed in connection with complain- 
ant’s purchase and the time they were again weighed when com- 
plainant sold them could result from normal shrinkage involved 
in handling the livestock between such times. 

In respondent’s answer motions were made that: (1) the com- 
plaint be dismissed on the ground that there had been no show- 
ing of incorrect weights; (2) if the complaint were not dismissed, 
the complainant be required to specify which weighing of the 
cattle, if any, he claimed to be in error; and (3) if the complaint 
were not dismissed, the complainant be required to name the 
party or parties who benefited from any wrong weighing claimed 
and that such party or parties be also named in the complaint so 
that they could be called upon for an accounting for any wrong- 
ful increment. Each of the motions was denied by the Presiding 
Officer for reasons given by him in rulings filed with the Hearing 
Clerk on November 23, 1955, which were served upon the parties. 
No objection has been made to such rulings. 

John L. Currin, Office of the General Counsel, was designated 
as Presiding Officer in the proceeding and presided at the oral 
hearing that was held in the case on March 29, 1956, at Okla- 
homa City, Oklahoma. Car] C. Shores appeared in his own behalf 
and Oscar L. Holderby, President of the Oklahoma National 
Stockyards Company, appeared for respondent. Fifteen witnesses 
testified and six documentary exhibits were made a part of the 
record at the hearing. On April 16, 1956, respondent filed sug- 
gested findings of fact, conclusions, and order. Complainant filed 
no suggested findings of fact, conclusions, or order. 


FINDINGS OF FACT 


1. Complainant, Carl C. Shores, is an individual who at the 
times of the transactions hereinafter referred to was registered 
under the act as a dealer to buy and sell livestock for his own 
account at the Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, a posted stockyard subject to the provisions of the 
act which is operated by the Oklahoma National Stockyards Com- 
pany, respondent. 


2. Early in the morning of January 3, 1955, complainant pur- 
chased eleven cattle from Stockmen’s Livestock Commission Com- 
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pany at the stockyard for the purpose of reselling them for his 
own account. The cattle were gaunt, i.e., not noticeably filled with 
food or water, when purchased by complainant and he expected 
to derive a profit through their resale based upon a weight gain 
and an advance in price prior to the resale and reweighing of 
the cattle. 


3. About 8:30 or 9:00 a.m. the cattle were driven from Stock- 
man’s alley to respondent’s scale number 4 where they were 
weighed at a total of 7,365 pounds. The total cost of the cattle 
to complainant based upon such weight was $1,185.82 and the 
average cost per cwt. was $16.10. 


4. The cattle were promptly driven to the alley of Stribling, 
Cochran and Smith Livestock Commission Company by Bob 
Shores, an employee of complainant, and were consigned or 
planted there for resale for complainant’s account. 


5. During the day employees of Stribling, Cochran and Smith 
Livestock Commission Company fed, watered, and showed the 
cattle to various buyers and resold them for complainant’s 
account. 


6. Employees of Stribling, Cochran and Smith Livestock Com- 
mission Company drove the cattle to respondent’s scale number 
1 about 4:30 p.m. on January 3, 1955, where the cattle were 
again weighed at a total weight of 7,020 pounds, 345 pounds or 
4.7% less than the total weight recorded earlier in the day over 
scale number 4. The cattle were kept separated from other live- 
stock between the times of their first and second weighings, they 
were not moved excessively during the day, and they were not 
noticeably filled to excess when resold and reweighed. 


7. The net proceeds received by complainant from the resale 
of the cattle, based upon the total weight recorded at scale num- 
ber 1, were $1,170.14 and the average resale price was $16.97 
per cwt. Complainant’s claim for reparation is in the amount of 
$58.54 representing the difference in weight, 345 pounds, at the 
average resale price of the cattle, $16.97 per cwt. 


8. On January 3, 1955, the ground at the stockyard was 
muddy from recent precipitation. Under such conditions it is 
normal for livestock to track onto and off livestock scales a 
quantity of manure, mud, and other foreign matter when being 
weighed. 
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9. It is customary for weighmasters operating scales at the 
stockyard to temporarily stop weighing operations at regular 
intervals in order to adjust the balance of the scales so as to 
compensate for manure, mud, and other foreign matter that may 
have been tracked onto or off the scale platform by livestock and 
thereby to assure that the weights recorded when livestock are 
being weighed represent the weight only of the livestock on the 
platform. Such balancings are normally required more frequently 
during wet weather than during dry periods. 


10. During the afternoon of January 3, 1955, before the cattle 
in question in this proceeding were weighed at scale number 1, 
Herbert F. Brown, the weighmaster on duty at such scale, had 
some difficulty in balancing the scale. He did not call for assist- 
ance from other employees of respondent who were assigned to 
scale inspection and maintenance because he believed after inves- 
tigating for and finding no obstructions to the free movement 
of the scale platform that the scale was in balance. 


11. About 6:00 p.m. on January 3, 1955, when complainant 
first learned of the 345 pound difference between the purchase 
and resale weights of the cattle he attempted to report the matter 
to respondent’s officials and the District Supervisor of the 
Packers and Stockyards Branch at the stockyard but found their 
respective offices closed for the day. Early the following morning, 
January 4, 1955, complainant contacted the District Supervisor 
who immediately arranged for an investigation of the weighing 
condition of scale number 1. 


12. It is customary for weighmasters at the stockyard to 
arrive at the scales to which they are assigned shortly before 
8:00 a.m. each market day and to turn on an electric light bulb 
at the base of the Spinks balance indicator on the scale so that 
the oil in the reservoir of the indicator will be heated sufficiently 
to permit proper weighing of livestock. This heating process 
requires from five to ten minutes. The weighmaster at scale 
number 1 followed such procedure on the morning of January 4, 
1955, and turned on the light at 8:00 a.m. 


13. About 8:30 a.m. on January 4, 1955, J. Edward Waters, 
a marketing specialist from the District Supervisor’s office, and 
Ear] Killian, an employee of respondent in charge of inspection 
and maintenance of scales, met at scale number 1 and jointly 
inspected the scale. At the outset they were unable to balance the 
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scale. The trap door at the front end of the scale platform was 
removed and a considerable quantity of dry manure was found 
against the front wall of the scale pit. The scale pit is about nine 
feet wide, eighteen feet long, and 44 inches deep. The manure 
apparently had fallen or sifted from above through a small open- 
ing or crack between the platform and the scale pit wall which 
exists to permit the platform to move freely. The manure was 
removed from the scale pit and it was again not possible to 
balance the scale. Thereafter, Killian entered the scale pit to 
inspect the scale mechanism. After he left the scale pit another 
effort was made to balance the scale which was successful and 
the scale was put back into use. 


1. On January 6, 1955, scales numbers 1 and 4 were officially 
tested and inspected and found to be in proper weighing condition. 


14. It is considered unusual by persons engaged in buying and 
selling livestock for cattle such as those involved in this proceed- 
ing to lose 345 pounds in weight during the course of a single 
day at the stockyard when they have access to food and water. 


15. The formal complaint was filed on January 14, 1955, 
which was within ninety days after the alleged cause of action 
accrued. 


CONCLUSIONS 


Respondent, as a stockyard owner, is required to install, main- 
tain, and operate scales used in weighing livestock so as to insure 
accurate weights (9 CFR, 1955 Supp., 201.71). The principal 
question in this case is whether respondent failed in the perform- 
ance of that duty with respect to complainant’s livestock. If it 
did, such action would constitute a failure to furnish reasonable 
stockyard services in violation of sections 304 and 307 of the act 
(7 U.S.C. 205, 208) authorizing an award of reparations against 
respondent for the amount of damages suffered by complainant 
as a consequence of such violation (7 U.S.C. 210). Of course, 
complainant has the burden of establishing the alleged violation 
by sufficient evidence. 


The gist of the complaint is that eleven cattle in which com- 
plainant was interested were weighed twice by respondent on 
January 3, 1955, over scales maintained and operated by re- 
spondent at the stockyard and that the second weight was un- 
accountably, except for inaccuracy in the weighing transactions, 
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lower than the first which resulted in damage to complainant, 
based upon payment for the cattle computed on the inaccurate 
weights, for which he contends the respondent is liable. 


The evidence submitted by complainant establishes that he pur- 
chased eleven gaunt cattle at the stockyard early on January 3, 
1955, for the purpose of resale, caused them to be weighed 
promptly at respondent’s scale number 4 and moved to the alley 
of Stribling, Cochran and Smith Livestock Commission Company 
where they were fed, watered, and resold for his account during 
the day, that they were reweighed over respondent’s scale num- 
ber 1 in the late afternoon, having been kept separated from 
other livestock between the times of the first and second weigh- 
ings and not having been moved excessively during the day, and 
that the second weight was 345 pounds less than the first. Re- 
spondent does not challenge those facts. 


Complainant also introduced credible testimony from several 
witnesses to the effect that a 345 pound decrease in the weight 
of eleven cattle under the circumstances described in this case 
would not be likely to result from normal shrinkage of the live- 
stock and that a weight gain normally would be expected. This 
latter evidence has not been refuted by respondent. Its only wit- 
ness who testified on the subject, A. K. Mackey, stated merely 
that he could recall several instances where a comparable shrink- 
age had taken place. 

The foregoing indicates that the decrease in weight between 
the first and second weighings of the cattle cannot be accounted 
for except by inaccuracy in the weighing transactions. It appears 
that such inaccuracy could result either from the condition of the 
scales or faulty operation of the scales by the weighmasters. Com- 
plainant did not rely at the hearing on any alleged inaccuracy in 
the first weighing of the cattle over scale number 4 and the 
record shows no such inaccuracy. Accordingly, the weight of the 
cattle as recorded at scale number 4 early in the day must be 
assumed to have been accurate. 


The evidence with respect to the weighing conditions and 
operation of scale number 1 on the day in question and on the 
following morning leads to the conclusion that the weight of 
complainant’s cattle obtained over that scale on January 3, 1955, 
was not accurate. Complainant submitted the testimony of several 
witnesses that the weighmasters on duty at scale number 1 on 
January 3, 1955, had some difficulty during the day in balancing 
the scale. This testimony is corroborated, in part, by that of the 
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weighmasters, William L. Hollis, Jr.. and Herbert F. Brown, 
who testified that they believed the difficulty was caused by live- 
stock bringing onto and off the scale quantities of manure, mud, 
and other foreign matter and, therefore, did not call for assist- 
ance from other stockyard personnel familiar with scale mainte- 
nance. Whether the changes in the quantities of such material 
on the scale platform could have accounted for as much as a 
345 pound error in the weighing of eleven cattle is not clearly 
brought out in the record. However, other evidence discussed 
below shows that additional causes could have contributed to 
the decrease of 345 pounds between the first and second weighings. 

Early in the morning of January 4, 1955, scale number 1 was 
inspected by J. Edward Waters, marketing specialist from the 
District Supervisor’s office, and Ear] Killian, respondent’s scale 
maintenance man. Together they were unable to balance the scale. 
They inspected the scale pit and discovered a considerable quan- 
tity of manure against the front wall of the scale pit. The quan- 
tity was described by Killian as being sufficient to prevent his 
entry into the scale pit to inspect the scale mechanism. Waters 
testified that the manure was so situated as to be capable of 
fouling the mechanism and gave his opinion that the manure con- 
tributed to the difficulty of balancing the scale. This was denied 
by Killian although he conceded that a sufficient quantity of 
manure could cause such fouling. The manure was removed from 
the pit and placed in a pickup truck. Another effort to balance 
the scale after removal of the manure was unsuccessful. At this 
point Killian entered the pit to investigate for possible mal- 
functioning of the scale mechanism. He testified that he made no 
adjustments to the mechanism and observed nothing to indicate 
the cause of the failure of the scale to properly balance. After 
he left the scale pit a further effort to balance the scale was 
successful. 

Respondent attempted to discount the difficulty in balancing 
the scale that was encountered by Killian and Waters sometime 
after 8:30 in the morning of January 4, 1955, by testimony to the 
effect that the oil in the reservoir of the Spinks balance indicator 
could cause the indicator arrow not to come to rest in the center 
of the indicator target if the oil were not sufficiently heated. 
Weighmaster Hollis and Sam Cavaliere, a scale expert called by 
respondent, testified that it takes only about five to ten minutes 
to heat the oil sufficiently and Hollis testified that he turned on 
the light at 8:00 a.m. The scale inspection did not begin until 
about 8:30 a.m. Respondent’s scale expert also testified that a 
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livestock scale can weigh inaccurately even though the Spinks 
indicator is functioning properly and indicates that the scale is 
in balance and he agreed with Killian that a sufficient quantity of 
manure in the scale pit could affect the accuracy of the scale. 

From the foregoing it is concluded that scale number 1 did 
not accurately weigh complainant’s livestock on the afternoon of 
January 3, 1955. The exact amount of error does not appear 
from the record nor does it appear that ascertainment of the 
exact amount was possible at the time complainant first suspected 
an inaccuracy. However, the record shows that the cattle were 
gaunt when they were purchased and weighed the first time and 
that they were placed on food and water during the day. Com- 
plainant and several witnesses in his behalf testified that they 
believed the cattle would gain weight during the day and that a 
weight gain under such circumstances normally would be expected 
although the exact amount the cattle might gain would be specu- 
lative. As noted above in the findings of fact complainant’s claim 
is limited to $58.54 representing the decrease of 345 pounds in 
weight between the first and second weighings at the average 
resale price of the eleven cattle. 

It is concluded upon the basis of the entire record that respond- 
ent’s failure to accurately weigh complainant’s livestock consti- 
tuted a failure to render reasonable stockyard services in viola- 
tion of the act and that complainant should be awarded damages 
for such violation in the amount of $58.54. 


ORDER 
Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $58.54 plus 
interest at the rate of five percent per annum from January 4, 
1955, until paid. 
Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4697) 


In re Sioux City STOCK YARDS COMPANY. P&S Docket No. 425. 
Decided June 28, 1956. 


Continuation of Rates and Charges 


Since the parties are agreed, the current schedule of rates and charges 
is continued in effect to and including August 2, 1958. 
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Mr. John L, Currin for Livestock Division, Agricultural Marketing Service, | 


Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for re- | 


spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.), in which a basic 
order prescribing reasonable rates was entered on December 13, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered on July 21, 1955 (14 A.D. 
568), continuing in effect to and including August 2, 1956, the 


A oCN TRAC TUAL 


LEONEAN IRE LI 


order of July 28, 1953 (12 A.D. 853), under which respondent is : 
authorized to assess the current temporary schedule of rates and © 


charges. 


By a petition filed on June 11, 1956, the respondent requested | 


that the current schedule of rates and charges be continued in | 
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effect for a two-year period. Prior to the issuance of the order of | 
July 28, 1953, authorizing increases in rates and charges, notice | 


of the petition therefor was given to the public, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
the order of July 28, 1953, be continued in effect to and including 
August 2, 1958, unless changed by further order before the latter 
date. 

Since the parties are agreed, the petition is granted and the 
order issued on July 28, 1953, is continued in effect to and in- 
cluding August 2, 1958, unless changed by further order before 
the latter date. 

This order shall become effective on August 3, 1956, and remain 
in effect to and including August 2, 1958, unless changed by 
further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4698) 


In re ALLIED PRODUCE DISTRIBUTORS COMPANY. PACA Docket 
No. 6638. Decided June 1, 1956. 


Application for License—Corporate Entity—Burden of 
Proof—Evidence 


Where a corporation filed an application for a license and it appeared 
that its president, who was also a director and its general manager 
although not a stockholder, was already licensed but had engaged in 
practices prohibited by the act, held, the burden of proof is upon the 
Department to establish that the applicant should be refused a license 
and the fact that a person who has violated the act is president of the 
applicant, standing alone, is not sufficient to justify treatment of the 
applicant as being one and the same; and, as the burden of proving 
the applicant is unfit or that it had engaged in practices prohibited 
by the act has not been sustained, the license should be issued, 


Mr. Gilbert A. Horn, for complainant. McKay & Krulewitch, of Chicago, 
Illinois, for respondent. Mr. Jack W, Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
November 8, 1955, Allied Produce Distributors Company applied 
to the Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agricul- 
ture, for a license under the act as a commission merchant, dealer 
or broker to engage in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce. On 
December 7, 1955, the Chief of the Regulatory Branch, Fruit 
and Vegetable Division, filed a notice to show cause why a license 
should not be denied because of past actions of respondent’s 
president of the character prohibited by the act. The respondent 
filed an answer on December 27, 1955. 


A hearing was held before Jack W. Bain, Hearing Examiner, 
United States Department of Agriculture, in Chicago, Illinois, on 
January 18, 1956. The respondent was represented by H. B. 
Krulewitch, Attorney at Law, Chicago, Illinois, and the com- 
plainant was represented by Gilbert A. Horn, Office of the General 
Counsel, United States Department of Agriculture. After the 
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hearing, the parties filed briefs. On March 20, 1956, the hearing 
examiner issued a report containing proposed findings of fact 
and conclusions and recommending that the license be granted. 
The complainant filed exceptions to the hearing examiner’s report 
and oral argument was held before the Judicial Officer in Chi- 
cago, Illinois, on April 19, 1956. 


FINDINGS OF FACT 


1. The respondent, Allied Produce Distributors Company, 
is a corporation incorporated on October 27, 1955, under the 
laws of the State of Illinois. Its address is 216 South Water 
Market, Chicago; Illinois. 


2. On November 8, 1955, respondent filed an application for 
a license under the act as a commission merchant, dealer or 
broker to engage in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce. The 
application lists Jerome Kantro, Salinas, California, and Jack 
Fleischman, New York, New York, as each having fifty percent 
stock ownership in respondent and as directors therein. Louis 
A. Gerstein is listed as respondent’s president and a director 
therein and Alice Gerstein, his wife, is listed as secretary and 
treasurer of respondent. Louis A. Gerstein is also the general 
manager of respondent. 


3. Pursuant to the licensing provisions of the act, License 
No. 122223 was issued to Louis A. Gerstein, respondent’s presi- 
dent, on July 7, 1949. This license has been renewed on each 
anniversary date thereafter and is presently in effect. 


4. During 1952, 1953, and 1954, Louis A. Gerstein received 
approximately 93 shipments of perishable agricultural commodi- 
ties in interstate commerce from United Fruit and Produce 
Company, St. Louis, Missouri, on joint account, but has failed 
and refused to pay the balance of $75,301.71 due thereon to the 
joint adventurer. 


5. During the period November 1953 through September 1954, 
Louis A. Gerstein, in the course of interstate commerce, pur- 
chased and accepted fruits and vegetable from various shippers 
and in each instance failed and refused to pay the full agreed 
purchase price therefor to the shipper or guarantor thereof, or 
failed to pay agreed brokerage charges, as follows: 
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Seller or Guarantor 


L. Gillarde Sons Co. 
Chicago, Illinois 


B. E. Day Packing Co. 


Salinas, California 
Crown Packing Co. 
Salinas, California 
Murray Griss 

Salinas, California 


E. Y. Foley Co.* 
Fresno, California 


Prismo-Oceano Vegetable 
Exchange, Oceano, California 


United Packing Co. & 
E. Y. Foley Co.,* both of 


Fresno, California 


Chris Sorensen Packing Co. 


Parlier, California 
Morris Fruit Co. & 


E. Y. Foley Co.,* both of 


Fresno, California 


Bonita Packing Co. 


Santa Maria, California 


Salinas Celery Distributors 


Salinas, California 


*Guarantor. 
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Commodity 


5 lots—lettuce 
3 lots—lettuce 
2 lots—lettuce 
2 lots—lettuce & 


brokerage on 7 cars 


1 lot—peaches 
& apples 
4 lots—celery 


5 lots—grapes 
& peaches 


2 lots—grapes 


2 lots—grapes 


6 lots—celery 


1 lot—celery 





675 


Unpaid purchase 
price or brokerage 
$3,395.44 
2,502.00 
1,312.00 
1,699.40 
1,068.48 


2,206.48 


3,867.00 
4,675.00 


4,465.60 


1,750.00 
1,198.72 


4,536.90 


510.00 


6. On August 2, 1955, Louis A. Gerstein filed a voluntary 
petition in bankruptcy in the United States District Court for 
the Northern District of Illinois listing as claims of unsecured 
creditors the items mentioned in Findings of Fact 4 and 5, except 
for the last item listed in Finding of Fact 5. On October 4, 1955, 
the referee in bankruptcy entered a stay order restraining credi- 
tors from prosecuting their claims and the Department from 
entering any reparation order against the bankrupt. 


CONCLUSIONS 


Section 4(d) of the act provides, in pertinent part, as follows 


(7 U.S.C. 499 (d)): 


“. . . If after the hearing the Secretary finds that the 


applicant is unfit to engage in the business of a commission 
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merchant, dealer, or broker by reason of having prior to the 
date of the application engaged in any practice of the 


character prohibited by this act . . . the Secretary shall 
refuse to issue a license to the applicant.” [Emphasis 
supplied. ] 


The respondent or applicant admitted that Louis A. Gerstein, 
its president, failed to make full payment promptly for perishable 
agricultural commodities purchased or handled on joint account 
as set forth in the Findings of Fact. Ordinarily, our inquiry 
then would be directed to (1) whether the facts admitted con- 
stitute practices of the character prohibited by the act, (2) 
whether, by reason of these practices, the applicant is unfit to 
engage in the business of a commission merchant, dealer or 
broker, and (3) whether Gerstein’s discharge in bankruptcy or 
the fact that Gerstein is presently licensed under the act prevents, 
in effect, the operation of section 4(d) of the act. Cf. In re 
John Cunningham McDow, 14 A.D. 580 (1955); In re Seymour 
Bloom, 14 A.D. 576 (1955). However, it is unnecessary to 
pursue this course as, on the basis of the record in this proceeding, 
we cannot find that the respondent, Allied Produce Distributors 
Company, has engaged in any practice of the character pro- 
hibited by the act. 

Complainant, in effect, is ignoring the corporate entity of 
the respondent in contending that the past practices of its 
president make the respondent unfit to engage in the business 
of a commission merchant, dealer or broker. The burden of 
proof is upon the complainant to establish under section 4(d) 
of the act that an applicant should be refused a license and, 
under the facts of this case, that the applicant here and its 
president are to be regarded as the same legal entity. Under 
certain circumstances, the corporate fiction will be disregarded. 
Chicago, Milwaukee & St. Paul Ry. v. Minneapolis Civic and 
Commerce Association, 247 U. S. 490, 500-501 (1918), and cases 
cited therein; National Labor Relations Board v. E.C. Brown Co., 
184 F. 2d 829 (2d Cir. 1950); Owl Fumigation Corp. v. Cali- 
fornia Cyanide Co., 30 F. 2d 812, 813 (3d Cir. 1929). However, 
the only evidence before us with respect to the organization and 
proposed operations of the respondent is that Jerome Kantro, 
Salinas, California, and Jack Fleischman, New York, New York, 
each own fifty percent of its stock and are directors therein; 
that Louis A. Gerstein is its president and a director therein 
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and Alice Gerstein, his wife, is the secretary and treasurer of 
the respondent corporation; and that Louis A. Gerstein is or 
will be the principal officer or general manager of the respondent. 
The fact that Louis A. Gerstein is the president, a director and 
general manager of the respondent, standing alone, is not suffi- 
cient to enable us to “pierce the corporate veil” and to treat 
Gerstein as the respondent. See, e.g., United States v. Hudgins- 
Dize Co., 83 F. Supp. 593, 598-599 (E.D. Va. 1949). Consequently, 
we cannot conclude that the respondent is unfit to engage in the 
business of a commission merchant, dealer or broker because 
prior to the date of the application it engaged in any practice of 
the character prohibited by the act. 

The hearing examiner found that subsections 4(b) (3) and 
(4) of the act (7 U.S.C. 499d(b) (3) and (4)) do not apply 
to the facts of this case. We hereby affirm such conclusion. 

In view of the foregoing, a license should be issued to the 
respondent. 


ORDER 


The license applied for by respondent shall be issued. 
Copies hereof shall be served upon the parties. 


This order shall become effective on the tenth day after 
service hereof upon complainant. 


(No. 4699) 


BERKS-LEHIGH COOPERATIVE FRUIT GROWERS, INC. v. CHARLES H. 
ADAMS. PACA Docket No. 6527. Decided June 4, 1956. 


Acceptance—Breach of Contract—Failure to Sustain 
Burden of Proof—Counterclaim—Admission 


Where complainant sold apples to respondent and delivered them to re- 
spondent’s customer in accordance with the contract and said customer 
rejected them but later accepted the apples under a consignment agree- 
ment with respondent and respondent made no objection or complaint to 
complainant with respect to the shipment until two weeks later, held, 
respondent’s action in placing the shipment on consignment was incon- 
sistent with a rejection and constituted acceptance by respondent and 
by such acceptance respondent became liable for the contract price less 
damages for a breach of contract, if any, but as respondent presented 
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no proof on this point, he must pay the agreed price less an amount 
claimed in connection with another transaction stated in the counter- 
claim which was admitted to be due by complainant. 


Mr. David Putney, of Harrisburg, Pennsylvania, for complainant. Respon- 
dent pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on May 138, 1955. Complainant 
seeks reparation in the amount of $275.55, which is alleged to 
be the unpaid balance of the purchase price of a truckload of 
apples sold to respondent in November 1954. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 25, 1955. A copy of the report of investigation was 
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served upon complainant on the same date. Respondent filed an © 


answer to the formal complaint on June 16, 1955, and a copy 
thereof was served upon complainant on July 5, 1955. 

Since the amount involved in not in excess of $500, the issues 
are resolved under the shortened procedure as provided by 
section 47.20 of the rules of practice. Complainant filed an open- 
ing statement of facts on July 20, 1955, which statement was 
served upon respondent on July 27, 1955. Respondent failed to 
file an answering statement, although his time for filing was 
extended to September 19, 1955. 


FINDINGS OF FACT 


1. Complainant, Berks-Lehigh Cooperative Fruit Growers, 
Inc., is a cooperative agricultural association organized under the 
laws of Pennsylvania, whose address is 130 East Locust Street, 
Fleetwood, Pennsylvania. 


2. Respondent, Charles H. Adams, is an individual whose 
address is Box 106, East Palestine, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about November 18, 1954, in the course of interstate 


commerce and by oral contract, complainant sold to respondent, 
to be delivered to respondent’s consignee, Caruso Fruit Distribu- 
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tors, Inc., Chicago, Illinois, one truckload of 604 bushels of U. S. 
No. 1, 2144” and up, Jonathan apples a $2.15 per bushel, or a 
total sales price of $1,298.60, f.o.b. grower’s orchard, plus 
$373.27 freight, which was prepaid by complainant, or a total of 
$1,671.87. 


4. A truckload of apples meeting contract specifications was 
shipped from loading point in Pennsylvania to respondent’s 
consignee at Chicago, Illinois. Upon arrival at destination on 
November 21, 1954, respondent’s consignee rejected the shipment, 
but later accepted it under a new contract with respondent. 
Respondent made no objection or complaint to complainant with 
respect to the shipment until December 8, 1954. 


5. The purchase price of the apples, plus freight, is $1,671.87, 
of which only $1,396.32 has been paid, leaving a balance due of 
$275.55, no part of which has been paid by respondent to com- 


plainant. 


6. Complainant owes respondent $20 on another shipment of 
apples, thereby reducing the amount respondent owes complain- 
ant to $255.55. 


7. The formal complaint was filed on May 13, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to their contract for 
the apples. Likewise, there is no question but that the apples 
were loaded and trucked to Chicago in accordance with respond- 
ent’s instructions. Respondent’s defense seems to be that his 
buyer, Caruso Fruit Distributors, Inc., rejected the shipment 
upon arrival. It appears that respondent then authorized Caruso 
to sell the apples on consignment. Respondent states that he 
advised complainant “immediately” of the rejection and consign- 
ment authorization. Respondent does not contend that he re- 
jected the apples to complainant. In fact, his own statement is 
to the effect that he had already placed the apples with Caruso 
on consignment before he called complainant about the matter. 
Under section 46.2 (s) of the regulations (7 CFR 46.2(s)), 
“ ‘Acceptance’ includes any action by a purchaser which is in- 
consistent with the rejection of the produce.” Aside from the fact 
there is no claim or proof of a rejection by respondent, respond- 
ent’s action in placing the shipment on consignment was incon- 
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sistent with a rejection and constituted acceptance by respondent. 
By accepting the shipment respondent became liable for the § 
contract purchase price, subject to his right to claim damages for 7 
breach of the contract, if any. s C 


Respondent would appear in his answer to the complaint to 
allege a breach of the contract, namely, that the apples were 
overripe, and, hence, did not meet contract specifications. Beyond 7 
his mere avowal, he presents no proof on this point. Complainant 7 
offers some evidence that the apples met contract specifications. | 
We conclude that respondent has not proved any breach of the © 
contract. 


Respondent alleges a set-off and counterclaim of $20, owed 
him by complainant in connection with another transaction. 
Complainant admits the obligation in this amount. 


ee. ef @ © hr CY 


Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the truckload of apples is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $275.55, less $20, or $255.55, with 
interest. 


2 AES MOLT OLY Re eae 
—— eS 


ORDER Ss 

Within 30 days from the date of this order, respondent shall 

pay to complainant, as reparation, $255.55, with interest thereon 

at the rate of 5 percent per annum from December 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 


IR aE 


Copies hereof shall be served upon the parties. 


(No. 4700) E 


HARRY GOLDBERG v. TONY’S MARKET. PACA Docket No. 6770. 
Decided June 4, 1956. 


Failure to Pay for Mixed Vegetables—Default 


Where complainant alleged that he sold and delivered mixed vegetables to 
respondent and respondent accepted the produce without complaint but 
made no payment and respondent failed to file an answer to the com- 
plaint, held, by failing to reply, respondent is considered as having 
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admitted the allegations and respondent’s failure to make payment, thus 
admitted, is a violation of the act, and reparation is awarded com- 
plainant in the amount due. 


Complainant pro se. Mr. Robert R, Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 20, 1955. The formal 
complaint was filed on January 31, 1956. Complainant seeks an 
award of reparation on the amount of $214.55 representing the 
total alleged purchase price of two lots of vegetables sold and 
delivered to respondent in February and March 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 20, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 20, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Goldberg, whose ad- 
dress is 188 Dock Street, Philadelphia 6, Pennsylvania. 


2. Respondent is an individual, Anthony Carroll, doing busi- 
ness as Tony’s Market, whose address is 245 South Church 
Street, Hazleton, Pennsylvania. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent on February 23, 1955, one lot of 
mixed vegetables in the amount of $82, and on March 2, 1955, 
another lot of mixed vegetables in the amount of $132.55, said 
vegetables having previously been received by complainant in 
interstate commerce from shipping points outside of the State 
of Pennsylvania. 
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4. Two lots of mixed vegetables meeting the specifications of 
the foregoing contracts were delivered to and accepted by respond- 
ent without complaint at complainant’s place of business in 
Philadelphia, Pennsylvania. 


5. The total purchase price of the two lots of vegetables is 
$214.55, no part of which has been paid by respondent to com- 
plainant. 
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6. An informal complaint was filed on June 20, 1955, which f 


was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase price of the two lots of mixed vegetables is a violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $214.55, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $214.55, with interest thereon 
at the rate of 5 percent per annum from April 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4701) 


KECK PRODUCE COMPANY v. FRANK J. ZAMBITO BROKERAGE CoO. 
AND/OR PETRO PRODUCE Co. PACA Docket No. 6764. Decided 
June 4, 1956. 


Failure to Pay for Onions—Dismissal of Complaint as 
to Improper Party—Default 


Where complainant alleged that he sold and delivered onions to two respond- 
ents but that they failed to make payment and neither respondent 
answered the complaint but the report of investigation by the Depart- 
ment indicated that one respondent was not a party to the contract 











ond- 
Ss in 


aS igs 


com- | 


hich 


om- 
om- 


full 
‘ion 
ion 


all 
on 
til 


a. 2 





ESV RAI S e 





KECK PROD. CO. v. ZAMBITO BROKERAGE CO., et al 683 


Cite as 15 A.D. 682 


or in any way liable therefor, held, the complaint should be dismissed 
as to the respondent who was not a party to the contract but the 
failure of the other respondent to file an answer contitutes an admission 
of the allegations and his failure to pay is in violation of the act and 
said respondent shall pay complainant the amount due. 


Mr. Coney Mendenhall, of Mendenhall & Fenton, of Rocky Ford, Colorado, 
for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 27, 1955. Com- 
plainant seeks an award of reparation in the amount of $777.50, 
which is alleged to be the purchase price of one carload of onions 
sold and delivered to respondent Frank J. Zambito Brokerage Co. 
in September 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on March 6, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent Petro Produce Co. on 
March 5, 1956, and upon respondent Frank J. Zambito Brokerage 
Co. on March 15, 1956. 


At the time of service of the formal complaint, each respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
neither respondent has filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant Peter R. Rubey is an individual doing business 
as Keck Produce Company, whose address is P. O. Box 346, 
Rocky Ford, Colorado. 


2. Respondent Frank J. Zambito is an individual, doing busi- 
ness as Frank J. Zambito Brokerage Co., whose address is 1202 
East 33rd Avenue, Tampa, Florida. At the time of the trans- 
action involved herein, this respondent was licensed under the act. 
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38. Respondent Sam Petro is an individual, doing business as 
Petro Produce Co., whose address is 601 Preston Avenue, Houston, © 
Texas. At the time of the transaction involved herein, this re- 7 
spondent was not licensed under the act but was subject to | 
license. 


4. On or about September 2, 1955, in the course of interstate 
commerce, complainant sold to respondent Frank J. Zambito 
Brokerage Co. 550 sacks of medium yellow onions at $1.30 per 
sack and 50 sacks of No. 2 Jumbo yellow onions at $1.25 per 
sack f.o.b. Rocky Ford, Colorado. 
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5. Respondent Petro Produce Co. was not a party to the e 


foregoing contract. 


6. On September 5, 1955, onions meeting the specifications ' 
of the foregoing contract were shipped by complainant from : 
Rocky Ford, Colorado, to respondent Frank J. Zambito Brokerage — 


Co. at Houston, Texas, in car SFRD 13335. 


7. Upon arrival at destination, respondent Frank J. Zambito 
Brokerage Co. accepted the onions in compliance with said con- 
tract of sale and made no complaint with reference thereto. 


8. The purchase price of the carload of onions is $777.50, no 
part of which has been paid by either respondent to complainant. 


9. The formal complaint was filed on December 27, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


* The failure of respondents to file an answer to the formal 


complaint constitutes a waiver of ora] hearing and an admission 
of the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 


The formal complaint in this proceeding was filed against 
Frank J. Zambito Brokerage Co. and/or Petro Produce Co. It is 
alleged in the complaint that the onions were sold to Frank J. 
Zambito Brokerage Co.; that prior to arrival, the onions were 
sold or otherwise disposed of by Frank J. Zambito Brokerage Co. 
to Petro Produce Co.; and that upon arrival of the shipment 
respondents, or either of them, accepted the onions but have 
failed to pay the purchase price. The report of investigation 
contains a letter from the delivering carrier which states that 
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its records indicate that the car was received by Frank J. Zambito 
Produce Co. and released to and unloaded by Petro Produce Co. 

The evidence fails to establish that Petro Produce Co. was a 
party to the contract involved or in any way liable to complain- 
ant for the purchase price of the onions. It is therefore concluded 
that this complaint insofar as it pertains to respondent Petro 
Produce Co. should be dismissed. 

Respondent Frank J. Zambito Brokerage Co.’s failure to pay 
promptly to complainant the purchase price of the carload of 
onions is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $777.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Frank 
J. Zambito Brokerage Co. shall pay to complainant, as repara- 
tion, $777.50, with interest thereon at the rate of 5 percent per 
annum from October 1, 1955, until paid. 

The complaint as to Petro Produce Co. is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4702) 


S. KENNEDY & SONS v. DON’S CONSOLIDATED Foops. PACA Docket 
No. 6759. Decided June 4, 1956. 
Failure to Pay for Potatoes—Default 
Headnotes in 15 A.D. 680, applicable here. 
Complainant pro se, Mr. Robert R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 10, 1955. The 
formal complaint was filed on March 2, 1956. Complainant seeks 
an award of reparation in the amount of $278.50, representing 
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the alleged purchase price of a trucklot of potatoes sold and 
delivered to respondent in September 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 15, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 19, 1956. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, respondent has not filed an answer. The 
issuance of an order is therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, S. Kennedy & Sons, is a partnership com- 
posed of Sam Kennedy, James R. Kennedy, and Charles J. Ken- 
nedy whose address is Clear Lake, Iowa. 


2. Respondent is an individual, Don C. Roberts, doing business 
as Don’s Consolidated Foods, whose address is Mahomet, Illinois. 
At the time of the transaction involved herein, respondent was 
not licensed under the act, but was subject to license. 


3. On or about September 6, 1955, in the course of interstate 
commerce, complainant sold to respondent 300 bags of potatoes 
for $278.50, f.o.b. Clear Lake, Iowa. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Clear Lake, Iowa, to respondent 
at Mahomet, Illinois. Upon arrival at destination, respondent 
accepted the potatoes and made no complaint with reference 
thereto. 


5. The purchase price of the trucklot of potatoes is $278.50, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on March 2, 1956, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the trucklot of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $278.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $278.50, with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4703) 


LONG ISLAND PRODUCE & FERTILIZER Co., INC. v. H. E. ANGLIN. 
PACA Docket No. 6772. Decided June 4, 1956. 


Failure to Pay for Potatoes—Default 


Where complainant alleged that it sold and delivered potatoes to respondent 
who accepted them but failed to make payment and failed to file an 
answer, held, failure to answer constitutes an admission of the allega- 
tions and a waiver of oral hearing and failure to make payment is in 
violation of the act and complainant is awarded reparation for the 
amount due. 


Complainant pro se. Mr. Robert R, Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 8, 1956. The formal 
complaint was filed on March 13, 1956. Complainant seeks an 
award of reparation in the amount of $705, representing the 
alleged purchase price of one lot of potatoes sold and delivered 
to respondent in May 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 22, 1956. A copy of the 










688 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 15 A.D. 687 


report of investigation and a copy of the formal complaint were 
served upon respondent on March 23, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Long Island Produce and Fertilizer Co., Inc., 
is a corporation whose address is Marcy Avenue, Riverhead, 
New York. 


2. Respondent is an individual, Homer Eugene Anglin, doing 
business as H. E. Anglin, whose address is Wadley, Georgia. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about May 5, 1955, in the course of interstate com- 
merce, complainant sold to respondent 300 fifty pound sacks of 
U. S. No. 1, Size A, potatoes at $2.5714 per sack delivered Wad- 
ley, Georgia, or a total price of $772.50, less freight allowance 
of $67.50. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Harlem River Yards, New 
York, to respondent at Wadley, Georgia. Upon arrival at desti- 
nation, respondent accepted the potatoes and made no complaint 
with reference thereto. 


5. The net delivered purchase price of the 300 sacks of pota- 
toes is $705, no part of which has been paid by respondent to 
complainant. 


6. An informal complaint was filed on February 8, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 300 sacks of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $705, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $705, with interest thereon at 
the rate of 5 percent per annum from June 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4704) 


MCCLINTICK AND Co. v. STANDARD FRUIT AND PRODUCE Co., INC. 
PACA Docket No. 6645. Decided June 4, 1956. 


Failure to Pay for Potatoes—Breach of Contract—New 
Agreement—Protest Fee—Default 


Where complainant sold and delivered potatoes to respondent and a different 
variety of potatoes were shipped than called for in the contract, and 
the parties made a subsequent agreement for settlement, but respondent 
stopped payment on its check, held, by failing to file an answer respond- 
ent is deemed to have admitted complainant’s allegations and to have 
waived oral hearing; and, reparation is awarded complainant for the 
amount agreed to be paid plus the protest fee charged by the bank 
on respondent’s dishonored check. 


Complainant pro se. Mr. A. D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 16, 1955. The formal 
complaint was filed on September 28, 1955. Complainant seeks 
an award of reparation in the amount of $1,332.75, which is 
alleged to be the amount due in connection with two truckloads 
of potatoes sold and delivered to respondent in March and 


April 1955. 
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A copy of the report of investigation made by the Department 
was served upon complainant on October 3, 1955. On that same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles McClintick, doing 
business as McClintick and Co., whose address is Tustin, Michigan. 


2. Respondent, Standard Fruit and Produce Co., Inc., is a 
corporation, whose address is City Market, Huntington, West 
Virginia. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about March 15, 1955, in the course of interstate 
commerce, complainant contracted to sell to respondent 600 50- 
pound bags of U. S. No. 1, Round White potatoes at $1.35 per 
bag delivered. On or about March 21, 1955, complainant shipped 
to respondent by truck 550 50-pound bags of potatoes, consisting 
of 75 or more bags of Pontiac variety and the remainder of the 
load being U. S. No. 1 Round White variety. Complainant sent 
respondent an invoice in the amount of $742.50. On arrival of 
the shipment in Hungington, West Virginia, respondent objected 
to the inclusion of the Pontiac variety potatoes. It was agreed 
that respondent would sell the Pontiacs for complainant’s account 
and accept the remainder of the shipment at the contract price 


of $1.35 per bag. 


4. On or about March 28, 1955, in the course of interstate 
commerce, complainant contracted to sell to respondent 500 50- 
pound bags of U. S. No. 1, Round White potatoes at $1.1214 per 
bag. It was agreed that respondent would send its truck for this 
load. On or about April 1, 1955, complainant delivered 104 50- 
pound bags of potatoes to respondent’s truck at Tustin, Michigan. 
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The driver of the truck refused to wait until the remainder of 
the load could be delivered to him from the country cellar where 
they were stored. Respondent made no complaint with respect to 
these 104 bags of potatoes and paid complainant at the contract 
rate of $1.1214, or a total of $117. 


5. On or about April 13, 1955, complainant delivered to re- 
spondent’s truck at Tustin, Michigan, 396 bags of potatoes, being 
the balance of the potatoes that complainant contracted to sell 
to respondent on or about March 28, 1955. On this same date, 
April 18, 1955, complainant sold to respondent 104 50-pound bags 
of No. 2 grade potatoes at $2.75 per cwt. to complete the truck- 
load. Respondent accepted the 500 bags of potatoes contained in 
this load. 


6. On or about April 13, 1955, respondent agreed to pay and 
complainant agreed to accept the amount of $742.50 for the 550 
bags of potatoes shipped to respondent on or about March 21, 
1955, and $588.50 for the 500 bags shipped to respondent on or 
about April 13, 1955. Pursuant to this agreement, respondent 
gave complainant its check in the total amount of $1,331. Subse- 
quently, respondent stopped payment on this check. Complainant 
was charged a $1.75 protest fee by the bank, making a total 
amount of $1,332.75, due and owing by respondent to complain- 
ant, no part of which has been paid. 


7. The formal complaint was filed on September 28, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


The contract of sale entered into between complainant and 
respondent on or about March 15, 1955, called for the shipment 
by complainant to respondent of 600 50-pound bags of U. S. No. 
1 Round White potatoes, at $1.35 per bag delivered. However, 
complainant admits that the load of potatoes shipped to respond- 
ent pursuant to the foregoing contract contained only 550 bags 
of potatoes of which 75 bags contained Pontiac variety potatoes. 
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There is no dispute that complainant breached the contract 
entered into on or about March 15, 1955, and that the parties 
thereafter entered into a new agreement whereby respondent 
would be liable at the contract rate for the potatoes which were 
in compliance with the contract and it would sell the Pontiac 
variety for complainant’s account. During the investigation of 
the informal complaint respondent contended that the load con- 
tained 400 bags of the Pontiac variety and that it was entitled to 
a deduction of $140.00 from the invoice price of this load. On the 
other hand, complainant contends the load only contained 75 bags 
of Pontiacs. Respondent’s contention is considered to be imma- 
terial because the parties after further negotiations agreed that 
respondent would pay complainant $742.50 for the 550 bags in 
this load. Pursuant to this agreement, respondent gave complain- 
ant a check dated April 18, 1955, in the amount of $1,331, which 
consists of $742.50 plus $588.50, the total purchase price of the 
load of potatoes shipped to respondent on or about April 13, 1955. 


It is also noted that respondent claims there was a breach of 
contract on the part of complainant on the load shipped on or 
about April 13, 1955. By failing to file an answer respondent has 
not availed himself of the opportunity to present evidence of such 


breach and any damages sustained therefrom. Furthermore, in 
a letter dated October 19, 1955, respondent stated that it was 
decided to pay complainant the full amount of $1,332.75. 


Respondent’s failure to pay promptly to complainant the 
amount of $1,332.75 is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,332.75, 


with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,332.75, with interest there- 
on at the rate of 5 percent per annum from May 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4705) 






SAWYER & COMPANY, INC. v. H. ROTHSTEIN & SONS. PACA Docket 
No. 6585. Decided June 4, 1956. 






Contract Terms—Through Rate—Freight Charges—Reim- 
bursement of Purchaser 










Where complainant purchased a carload of carrots from respondent in 
Philadelphia, that had been shipped from California, with the under- 
standing that the through rate would be applicable to Boston and the 
complainant was so billed by the carrier but later the carrier insisted 

and obtained from the complainant freight charges based on the local 

rate, held, respondent is liable to complainant for the amount of the 
charges which complainant paid the carrier. 










Statute of Limitations 





The statutes of limitation of the states have no bearing upon proceedings 
under this act as the act itself prescribes a limitation period. 








Time When Cause of Action Accrues 





The general rule is that a cause of action accrues when the right to in- 
stitute and maintain a suit arises and not before. 






Complainant and respondent pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 18, 1955. The formal 
complaint was filed on July 11, 1955. Complainant seeks to 
recover $151.90, which is alleged to be the additional freight 
charge it was compelled to pay the carrier in connection with a 
carload of carrots purchased from respondent. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 3, 1955. On the same 
date, a copy of the formal complaint and a copy of the report of 
investigation were served upon respondent. 

Respondent filed an answer on August 30, 1955, denying that 
the carrier had a valid claim for additional freight charges. Re- 
spondent alleges that the Secretary has no jurisdiction in this 
proceeding because the claim involves the legality wf freight 
charges and it was not filed within 6 years as required by the 
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Statutes of Limitation of the States of Pennsylvania and Massa- 
chusetts or the 9-month period of limitations under the act. 

Since the amount involved did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice. Pursuant to such procedure com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Sawyer & Company, Inc., is a corporation 
whose address is Boston Market Terminal Building, Boston, 
Massachusetts. 


2. Respondent is a partnership composed of Maxwell H. Roth- 
stein and Israel Rothstein, doing business as H. Rothstein & Sons, 
whose address is 134 Walnut Street, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about July 10, 1946, in the course of interstate com- 
merce, respondent sold to complainant 346 crates of carrots then 
on track at Philadelphia, Pennsylvania, in car PFE 40431. The 
carrots had been shipped from Oxnard, California, on June 26, 
1946, and had arrived at Philadelphia, Pennsylvania, on July 7, 
1946. The agreed purchase price was $2.60 per crate f.o.b. Oxnard, 
California, plus $50 for icing, or a total price of $949.60. It was 
agreed that respondent would order the carrier to divert the 
shipment from Philadelphia to complainant at Boston, Massa- 
chusetts, and that the through rate would apply between those 


two points. 


4. On July 10, 1946, at 11:55 a.m., respondent by telephone 
ordered the carrier to divert the car to complainant at Boston 
and to protect the through rate. The carrier diverted the car to 
complainant on July 10 and the car arrived at Boston on July 12, 
1946. Complainant accepted the shipment and paid respondent 
the purchase price of $949.60 and the carrier the through rate 


of $583.97. 


5. Subsequently, the carrier notified complainant that the local 
rate rather than the through rate was applicable to the shipment 
and that complainant owed additional freight charges of $151.90. 
Complainant refused to pay this amount on the advice of re- 
spondent. On July 6, 1948, the carrier instituted an action against 
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complainant for the additional charges in the Municipal Court 
of the City of Boston. On advice of counsel, complainant agreed 
to pay the amount claimed and judgment was entered by the 
Court on May 4, 1955, for $151.90, without cost. This amount has 
been paid by complainant to the carrier. Respondent refused to 
reimburse complainant for the $151.90. 


6. The formal complaint was filed on July 11, 1955, which 
was within 9 months after the cause of action accrued. 











CONCLUSIONS 


Complainant alleges that it purchased the carload of carrots 
from respondent with the understanding that the through rate 
would be applicable to Boston, Massachusetts, and therefore, 
complainant is entitled to reimbursement from respondent for 
freight charges paid by complainant to the carrier in excess of 
the through rate. Respondent does not deny that the understand- 
ing was as alleged by complainant, but contends that the carrier 
was wrong in assessing additional freight charges. 


It appears from the evidence that upon arrival of the shipment 
at Boston the carrier billed complainant in the amount of $583.97, 
the through rate between Oxnard, California, and Boston, Massa- 
chusetts. Complainant paid this amount. Subsequently, the carrier 
sent complainant a corrected freight bill showing charges of 
$735.87, consisting of the through rate from Oxnard to Phila- 
delphia, plus the local rate from Philadelphia to Boston. There 
was an Interstate Commerce Commission order in effect at the 
time of diversion which apparently provided that the through 
rate was applicable to shipments which were ordered diverted 
within 48 hours from 7 a.m. on the morning following arrival 
and that the local rate applied to diversions ordered after 48 
hours. A copy of this order referred to as Service Order No. 396 
was not submitted in evidence. The carrier assessed the local rate, 
claiming respondent did not order diversion within 48 hours. 
Respondent contends the car was not placed in time for the 
market of July 8 and therefore its order of diversion filed at 
11:55 a.m. July 10, 1946, was within the 48-hour period. Re- 
spondent also contends that even if the local rate was applicable 
there was no liability on the part of respondent or complainant 
because the carrier moved the car in violation of respondent’s 
instructions not to divert unless the through rate applied. 
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The evidence shows that respondent’s views were brought to 
the attention of the carrier either by respondent or by complain- 
ant at the outset of the controversy with the carrier. In a letter 
to respondent dated March 27, 1950, complainant advised that the 
trial of the carrier’s suite for undercharges was imminent and 
suggested that respondent take one of three courses of action, 
authorize complainant to pay the carrier and save the court costs 
and interest, authorize complainant’s attorney to defend the suit 
in respondent’s behalf, or engage its own counsel to defend the 
suit. Complainant also solicited other suggestions from respond- 
ent but respondent merely reiterated its original views. Subse- 
quently, complainant’s counsel settled the suit for $151.90, with- 
out costs or interest, being of the opinion that respondent’s con- 
tentions were without merit. 


Respondent contends that complainant was a mere volunteer 
in paying the undercharge to the carrier and that complainant 
should have allowed the suit to have proceeded to trial. Since 
respondent refused to participate in the litigation or offer any 
suggestions, it is in no position to complain of the manner in 
which it was handled by complainant. Under the circumstances 
of this proceeding, it is concluded that respondent is liable to 
complainant for the amount of the undercharge which complain- 
ant paid the carrier. 


There is no merit to respondent’s contention that the complaint 
was not timely filed. The Statutes of Limitation of the States of 
Pennsylvania and Massachusetts have no bearing in this pro- 
ceeding since the act prescribes a limitation period. Section 6(a) 
of the act provides that “any person complaining of any violation 
of any provision of section 2 by any commission merchant, dealer, 
or broker may, at any time within 9 months after the cause of 
action accrues, apply to the Secretary by petition.” Neither the 
act nor the regulations contains any provision as to when a cause 
of action accrues. The general rule is that it accrues when the 
right to institute and maintain a suit arises, and not before. 


Louisville Cement Company v. Interstate Commerce Commission, 
246 U.S. 638 (1918) ; Anonymous Decision, 10 A.D. 1555 (1951). 
In our opinion, complainant’s cause of action for reimbursement 
accrued when it paid the carrier the $151.90. The evidence shows 
that this amount was paid on or about May 4, 1955, and the 
formal complaint was filed on July 11, 1955, well within the 9 
month period. 
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The failure of respondent to pay to complainant the amount 
of $151.90 is a violation of section 2 of the act. Reparation should 
be awarded to complainant in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the amount of $151.90, with 
interest thereon at 5 percent per annum from June 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4706) 


MABRY PRODUCE COMPANY v. LEX GARRETT. PACA Docket No. 
6774. Decided June 5, 1956. 


Failure to Pay for Lettuce—Default 
Headnotes in 15 A.D. 687, applicable here. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 2, 1956. Complainant 
seeks an award of reparation in the amount of $650, which is 
alleged to be the total purchase price of 6 lots of lettuce sold 
and delivered by complainant to respondent in September 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 26, 1956. On that same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after such service and that, in accordance with section 47.8 
(c) of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Nothwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Mabry Produce Co., is a partnership com- 
posed of James Alan Weaver, Mona Dorothy Weaver and Mrs. 
Alvin H. Mabry, whose address is 3123 Produce Row, Houston, 
Texas. 


2. Respondent is an individual, Lex Garrett, whose address 
is 520 Preston Avenue, Houston, Texas. At the time of the 
transactions involved herein, respondent was licensed under 
the act. 


3. During September 1955, in the course of interstate com- 
merce, complainant sold to respondent 6 lots of California lettuce. 
The dates of the respective sales, the quantities involved and the 
applicable prices are as follows: 





Date Quantity Unit Price Total 
September 20 25 crates $6.25 $156.25 
September 21 25 crates 6.25 156.25 
September 22 10 crates 6.25 62.50 
September 23 25 crates 5.50 137.50 
September 24 15 crates 5.50 82.50 
September 24 10 crates 5.50 55.00 

Total $650.00 


4. Complainant delivered 6 lots of lettuce meeting the specifi- 
cations of the foregoing contracts to respondent at Houston, 
Texas. This lettuce had been previously shipped from Salinas, 
California, to complainant at Houston, Texas, in car PFE 90792. 
Respondent accepted the lettuce without complaint. 


5. The total purchase price of the 6 lots of lettuce is $650, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on February 2, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the forma] com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c) ). 
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The failure of respondent to pay promptly to complainant the 
total purchase price of the 6 lots of lettuce is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $650, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $650, with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shal] be served upon the parties. 


(No. 4707) 


FOLKE ANDERSON, INC. v. J. SANSONE & SON. PACA Docket No. 
6766. Decided June 6, 1956. 


Failure to Pay Balance of Adjusted Price—Default 


Where it was alleged that complainant sold and delivered bananas to re- 
spondent and granted an allowance to respondent on the contract price 
but respondent paid only part of the adjusted sum and respondent failed 
to file an answer, held, in the absence of a reply it is assumed that 
respondent waived oral hearing and admitted the allegations and re- 
spondent’s failure to pay the full adjusted price is in violation of the 
act and reparation is awarded complainant for the balance due, 


Kirlin, Campbell & Keating, of New York, New York, for complainant. 
Mr. Robert R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 13, 1955. The formal 
complaint was filed on February 9, 1956. Complainant seeks an 
award of reparation in the amount of $809.22, representing the 
alleged balance of the adjusted purchase price of a truckload of 
bananas sold and delivered to respondent in April 1955. 


700 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 699 


A copy of the report of investigation made by the Department 
was served on the complainant’s attorneys on March 16, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served on the respondent on March 17, 1956. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Folke Anderson, Inc., is a corporation whose 
address is 745 Fifth Avenue, New York, New York. 


2. Respondent, J. Sansone, & Son, is a partnership composed 
of Anthony Sansone, Michael C. Sansone, Jr., Michael Sansone, 
Sr., and Samuel J. Sansone, whose address is 142 Niagara 
Frontier Food Terminal, Buffalo, New York. At the time of the 


transaction involved herein, respondent was licensed under the 
act. 


3. In the course of interstate or foreign commerce and by 
oral contract, complainant sold to respondent on April 29, 1955, 
21,640 pounds of Select bananas at $6.50 cwt., f.0.b. New York, 
New York, plus a service charge of $10.82, or a total price of 
$1,417.42. 


4. Bananas meeting the specifications of the foregoing con- 
tract were shipped by truck from a loading point in the State 
of New York to respondent at Buffalo, New York. Upon arrival 
at destination, respondent accepted the bananas. Later, respond- 
ent complained that the fruit was not of good quality, and was 
granted an allowance of 50 cents per cwt. This allowance 
amounted to $108.20. 

5. The adjusted purchase price of the truckload of bananas 
plus the service charge is $1,309.22. Respondent has paid $500, 
on account. There remains $809.22, which has not been paid by 
respondent to complainant. 

6. An informal complaint was filed on July 13, 1955, which is 
within 9 months after the cause of action accrued. 









KENWORTHY CO. v. KARAS & CO. 
Cite as 15 A.D. 701 







CONCLUSIONS 






The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase price of the truckload of bananas plus the service charge 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $809.22, with interest. 











ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $809.22, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 4708) 


FRANK KENWORTHY COMPANY v. MAX KARAS & Co. PACA 
Docket No. 6763. Decided June 6, 1956. 








Failure to Pay for Watermelons—Default 
Headnotes in 15 A.D. 680, applicable here. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 














PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 14, 1955. 
The formal complaint was filed on March 12, 1956. Complainant 
seeks an award of reparation in the amount of $280.44, which 
is alleged to be the purchase price of one carload of watermelons 
sold and delivered to respondent in August 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 16, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 17, 1956. 













702 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 701 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, Max Karas, doing business as 
Max Karas & Co., whose address is 1401 Fairfax Trafficway, 
Kansas City, Missouri. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about August 1, 1955, in the course of interstate 
commerce, complainant sold to respondent 31,160 pounds of 
watermelons at 90 cents per cwt. f.o.b. Caldwell, Texas, or for 


a total amount of $280.44. At the time of sale the watermelons 
were on track at Kansas City, Missouri, having been shipped 
from Caldwell, Texas, on July 29, 1955. 


4. Respondent inspected and accepted the watermelons at 
Kansas City, Missouri. 


5. The purchase price of the carload of watermelons is 
$280.44, no part of which has been paid by respondent to 
complainant. 


6. The formal compaint was filed on March 12, 1956, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the carload of watermelons is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $280.44, with interest. 









LINO-MEYER CO. v.ARENSEN PROD. CO. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $280.44, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 









(No. 4709 ) 


THE LINO-MEYER Co. v. STANLEY K. ARENSEN PRODUCE Co. PACA 
Docket No. 6743. Decided June 6, 1956. 


Failure to Pay Balance of Agreed Price for Produce—Default 












Where complainant alleged that it sold and delivered carrots, melons and 
bananas to respondent which he accepted without complaint and re- 
spondent only made part payment, held, respondent having failed to file 
an answer is deemed to have admitted the allegations in the complaint 
and his failure to make full payment is in violation of the act and com- 

plainant is awarded reparation for the balance due. 












Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Robert R, 
Teates, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 27, 1955. The formal 
complaint was filed on February 13, 1956. Complainant seeks 
an award of reparation in the amount of $237.50, which is 
alleged to be the purchase price of various quantities of carrots, 
melons and bananas sold and delivered to respondent in July 
1955. 


A copy of the report of investigation made by the Department 
was served on complainant’s attorneys on February 27, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served on respondent on February 27, 1956. 



















At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
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after such service, and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Lino-Meyer Co., is a corporation whose 
address is 65 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, Stanley K. Arensen, doing 
business as Stanley K. Arensen Produce Co., whose address is 
1104 Sycamore Street, Waterloo, Iowa. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


38. On or about July 12, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
at the prices listed the commodities set forth below: 





No. of Units Commodities Unit Prices Total Prices 
5 pkgs. cello carrots $4.25 $ 21.25 
5 pkgs. cello carrots 1.50 7.50 
5 crates melons 1.75 8.75 
50 boxes bananas 4.00 200.00 
Total $237.50 


4. Carrots, melons and bananas meeting the specifications of 
the foregoing contract were delivered to respondent at com- 
plainant’s place of business, and accepted by him without com- 
plaint. Subsequently, they were transported by respondent to 
his place of business in Waterloo, Iowa. 


5. The total price of the carrots, melons and bananas is 
$237.50. Respondent has paid to complainant the sum of $37.50, 
leaving a balance of $200 due and owing by rsepondent to 
complainant. 


6. The formal complaint was filed on February 13, 1956, which 
is within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the full 
purchase price of the carrots, melons and bananas is in violation 
of section 2 of the act. Complainant should be awarded repara- 


tion in the amount of $200, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $200, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall served upon the parties. 


(No. 4710) 


WATERMELON DISTRIBUTORS v. RAY KAZMA AND/OR FERRIS 
KazMA. PACA Docket No. 6699. Decided June 6, 1956. 


Failure to Pay Balance of the Agreed Price for Water- 
melons—Default—Dismissal as to Improper Party 


Where complainant alleged that it sold and delivered watermelons to two 
respondents but received only part payment and no answers were filed 
to complaint, held, failure of either respondent to file an answer con- 
stitutes a waiver of oral hearing and an admission of the allegations; 
but as it appears from the Department’s investigation report that one 
respondent was not a party to the contract, the complaint is dismissed 
as to him and the other respondent is required to pay reparation to 
complainant for the balance due. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on December 12, 1955. 
Complainant seeks an award of reparation in the amount of 
$1,305.58, which is alleged to be due in connection with the sale 
of two truckloads of watermelons to respondent Ferris Kazma 


in June 1955. 
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A copy of the report of investigation made by the Department 
was served upon complainant on January 7, 1956. A copy of the 
report of investigation and a copy of the formal complaint 
were served upon each of the respondents on January 7, 1956. 

At the time of service of the formal complaint, each respond- 
ent was notified in writing that an answer thereto should be 
filed within 20 days after service and that, in accordance with 
section 47.8 of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, nei- 
ther respondent has filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Watermelon Distributors, is a partnership 
composed of Edward Chatman and Forrest A. Willingham, Jr., 
whose address is P. O. Box 1695, Orlando, Florida. 


2. Respondent Ferris Kazma is an individual whose address 
is 6114 Eastern Avenue, S. E., Grand Rapids, Michigan. At the 
time of the transaction involved herein, this respondent was not 
licensed under the act but was subject to license. Respondent 
Ray Kazma is an individual whose address is 1459 Plymouth 
Road, S. E., Grand Rapids, Michigan. At the time of the trans- 
action involved herein, this respondent was licensed under the 
act. 


3. On or about June 23, 1955, in the course of interstate 
commerce, complainant contracted to sell to respondent Ferris 
Kazma two truckloads of watermelons f.o.b. Newberry, Florida. 
The quantities involved and the applicable prices are as follows: 





Unit 
Quantity Commodity Price Total 
1228 Congo melons $ .75 $ 921.00 
130 Long Grey melons 50 65.00 
1100 C. B. melons 50 550.00 
Plus packing and straw 33.58 
Plus cash advanced to driver 150.00 
Total $1,719.58 


4. Respondent Ray Kazma was not a party to the foregoing 
contract. 


5. Complainant shipped two truckloads of watermelons meet- 
ing the specifications of the foregoing contract from Newberry, 
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Florida, to respondent Ferris Kazma at Grand Rapids, Michigan. 
One truckload, consisting of 1,228 Congo melons and 130 Long 
Grey melons, was shipped on June 23, 1955, and the other truck- 
load, consisting of 1,100 C. B. melons, was shipped on June 24, 
1955. Upon arrival of the shipments at Grand Rapids, Michigan, 
respondent Ferris Kazma accepted the watermelons and made 
no complaint with respect thereto. 


6. The total purchase price of the two truckloads of water- 
melons plus the charges for packing and straw, and the money 
advanced by complainant to the truck driver, is $1,719.58. Of 
this amount respondent Ferris Kazma has paid complainant $414, 
leaving due and owing by respondent Ferris Kazma to complain- 
ant a balance of $1,305.58. 


7. The formal complaint was filed on December 12, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondents to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

The formal complaint in this proceeding was filed against Ray 
and/or Ferris Kazma. The report of investigation contains evi- 
dence including the affidavit of Ferris Kazma to the effect that 
Ray Kazma was not a party to the contract involved herein. It 
is therefore concluded that this complaint insofar as it pertains 
to Ray Kazma should be dismissed. 

The failure of respondent Ferris Kazma to pay promptly to 
complainant the amount due in connection with the sale of the 
two truckloads of watermelons is in violation of section 2 of the 
act. Complainant should be awarded reparation against this 
respondent in the amount of $1,305.58, with interest. 


ORDER 


Within 30 days from the date of this order. respondent Ferris 
Kazma shall pay to complainant, as reparation, $1,305.58, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1955, until paid. 

The complaint as to Ray Kazma is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4711) 


EL Morro Foop DISTRIBUTORS, INC. v. MONTE STULBERG. PACA 
Docket No. 6670. Decided June 8, 1956. 


Failure to Pay Balance of Contract Price—Quality of 
Produce—New Agreement—Burden of Proof—Evidence— 
Failure to Sustain Allegations in Defense 


Where complainant sold and delivered bananas to respondent but respondent 
made only part payment and alleged, as a defense, that the bananas 
were scarred and undergrade and that complainant agreed to grant 
an allowance but other than respondent’s statements, the record con- 
tained no evidence of the condition of the bananas or of any new agree- 
ments or allowances, held, respondent failed to sustain the burden of 
proving that his failure to pay the balance was justified and reparation 
is awarded complainant for the amount due. 


Complainant pro se. Levy, Galotta & Corcoran, of New York, New York, for 
respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on November 7, 1955. Complain- 
ant alleges therein that it sold to respondent two truckloads of 
select bananas, one on July 29, 1955, and the other on August 5, 
1955; that said bananas were accepted by respondent without 
complaint; and that respondent has failed to pay the balance of 
$213.20 due on the bananas. 


A copy of the Department’s report of investigation was served 
upon complainant on December 9, 1955. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on December 12, 1955. 


Respondent filed an answer on December 29, 1955, in which he 
generally denied liability and alleged that the bananas sold on 
July 29, 1955, were inferior in that they were scarred and under- 
grade and not of the select and No. 1 quality as represented; that 
upon complaining to complainant of their condition, complainant 
urged respondent to accept and pay for the bananas and that 
complainant would make it up to respondent on the next ship- 
ment. Respondent alleged, as to the bananas sold on August 5, 
1955, that no agreement as to price had been made at the time 
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of the sale and that complainant informed respondent, “Don’t 
worry about it. You won’t get hurt. We will adjust the price that 
will suit you.” ; that the bananas arrived in poor condition, where- 
upon respondent informed complainant that he would pay at the 
rate of 4¢ a pound and that complainant did not object to this 
price; and that a check in payment for said bananas at 4¢ per 
pound was remitted to complainant as payment in full. In said 
answer, respondent also denied that he was licensed or subject 
to license under the act and, therefore, that he is not subject to 
the jurisdiction of the Secretary. 


Since the amount in dispute does not exceed $500, the issues 
are being determined under the shortened method of procedure 
provided for under section 47.20 of the rules of practice. Pur- 
suant thereto, complainant filed an opening statement; respond- 
ent filed an answering statement; and complainant declined to 
file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, El Morro Food Distributors, Inc., is a corpo- 
ration whose address is 100 Hudson Street, New York, New York. 


2. Respondent, Morris Stulberg, is an individual doing busi- 
ness as Monte Stulberg, whose address is Store 51, Bronx Ter- 
minal Market, Bronx, New York. At the time of the transaction 
involved herein, respondent was not licensed under the act, but 
was subject to license. 


3. On or about July 29, 1955, in the course of interstate or 
foreign commerce, complainant by oral contract sold to respond- 
ent a truckload of select bananas, consisting of 200 stems, weigh- 
ing 9,000 pounds, at the agreed price of 614¢ per pound, f.o.b. 
Panama Line Dock, the total amount of the purchase price 
being $585. 


4. On or about August 5, 1955, in the course of interstate or 
foreign commerce, complainant by oral contract sold to respond- 
ent a truckload of select bananas, consisting of 200 stems, weigh- 
ing 8,410 pounds, at the agreed price of 6¢ per pound, f.o.b. 
Panama Line Dock, the total agreed purchase price being $504.60. 


5. The two truckloads of bananas were shipped to and 
accepted by respondent. The total purchase price of the two 
truckloads of bananas is $1,089.60, of which amount respondent 
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has paid to complainant only $876.40, leaving a balance due and 
unpaid of $213.20. 


6. The formal complaint was filed on November 7, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In his answer, respondent has alleged that he is not subject to 
the Perishable Agricultural Commodities Act, 1930. However, 
the respondent on October 18, 1955, upon payment of the license 
fee and arrearage covering the period of the transactions involved 
herein, was issued a license by this Department. Other than the 
allegation that he is not subject to the provisions of the act, 
respondent has submitted no evidence in regard thereto. Accord- 
ingly, since respondent did pay the arrearage covering the period 
of the transactions involved herein, we conclude that respondent 
was subject to the act. 


Respondent alleges that when the July 29, 1955, truckload of 
bananas was purchased, complainant represented them to be 
“select” or No. 1 grade, but that upon arrival the bananas, in 
fact, were scarred and undergrade and not as represented; that 
upon complaining to complainant, the latter assured him that if 
respondent would pay at the rate of 6¢ instead of the agreed 
614¢ per pound, complainant would make it up to respondent on 
the next shipment; and that respondent remitted to complainant 
at 6¢ per pound in the amount of $540. 


As to the second lot of bananas allegedly purchased by respond- 
ent on August 5, 1955, at 6¢ per pound, respondent contends that 
complainant urged him to take this lot of bananas and upon 
insistence by respondent that a price per pound be set, complain- 
ant stated, “Don’t worry about it. You won’t get hurt. We will 
adjust the price that will suit you.”; and that the bananas 
received were found to be imperfect, scarred, and undergrade and 
not of the select quality represented by complainant. Respondent 
alleges further that he complained to complainant and informed 
him that he was going to pay at the rate of 4¢ per pound; that 
complainant did not object to the price and that a check in the 
sum of $336.40 was sent to complainant on August 30, 1955, 
representing payment in full for this lot of bananas. 


Complainant has alleged that respondent failed to make any 
timely complaint in regard to either load of bananas. However, 
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this is disputed by respondent who claims that complaints were 
made to complainant over the telephone and that the negotia- 
tions and agreements alleged above were entered into. However, 
other than respondent’s statements contained in his answer and 
answering statement, the record contains no evidence whatsoever 
in support of his position. Respondent also alludes to certain nota- 
tions he made on invoices sent to him by complainant and re- 
turned by respondent, but no copies of said invoices were sub- 
mitted in evidence. In fact, the only documentary evidence 
submitted were copies of the invoices of complainant, void of 
the alleged notations, and two letters addressed to respondent 
by complainant, one dated August 30, 1955, the other dated Sep- 
tember 22, 1955, both urging payment for the two truckloads of 
bananas involved herein and making no reference whatsoever to 
any new agreements or allowances alleged by respondent. Accord- 
ingly, we conclude that the modifications of the contracts alleged 
by respondent were not in fact consummated. 


Respondent also contends that the bananas received from com- 
plainant were not up to contract and did not qualify as select or 
No. 1 grade. In support of his contention, respondent has sub- 
mitted his own statements as to their inferior quality and also 
indicated that the bananas sold for less than the prevailing price 
of bananas of top quality. Under the circumstances, respondent’s 
statements as to his observations of quality are self-serving and 
would appear to be entitled to little weight. As to the price 
received on the sale of said bananas, we cannot accept this price 
as a criteria for their condition since many factors other than 
quality, including fluctuations in the market, may be responsible 
for said price. 


In view of the conclusions reached above, we must conclude 
that respondent has failed to sustain the burden of proving that 
his failure to pay the balance of the purchase price of the 
bananas was justified. Accordingly, we conclude that respondent’s 
failure to pay the balance of the purchase price for the two 
truckloads of bananas involved herein is in violation of section 2 
of the act, and reparation should be awarded to complainant in 
the amount of the balance of the purchase price, $213.20, with 
interest. Copies hereof should be served upon the parties. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $213.20, with interest thereon 
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at the rate of 5 percent per annum from September 1, 1955, 
until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4712) 


H. B. FRost COMPANY v. S. D. MONASH PRODUCE COMPANY. 
PACA Docket No. 6289. Decided June 8, 1956. 


Failure to Pay Balance of Agreed Price for Lettuce— 
Brand Name—Good Condition—Term Radically Wrong 
—Reparation 


Where complainant sold and delivered “Golden Rule” brand lettuce to 
respondent with the understanding that it would arrive in good condition 
and that the respondent would be protected if anything were radically 
wrong with the lettuce upon arrival and Federal inspection after 
arrival indicated an average of approximately 5% damage by tipburn 
and less than 1% decay, held, inasmuch as no grade was specified and 
there is no precise meaning for the phrase “radically wrong,” com- 
plainant delivered the brand name lettuce called for in the contract in 
good condition, based on the Federal inspection and reparation should 
be awarded to complainant for the balance due. 


Counterclaim—New Agreement—Burden of Proof—Failure 
to Sustain Allegations in Counterclaim—Dismissal 


Where respondent alleged that after delivery of lettuce from complainant 
the parties entered a new agreement authorizing respondent to dispose 
of the lettuce on consignment but the evidence failed to establish a 
new agreement, held, respondent failed to sustain his burden of proof 
and the counterclaim is dismissed. 


Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. Ira E. Arnold, of Cleveland, Ohio, for respondent. Mr. 
Champe T, Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on October 30, 1953 and a 
formal complaint was filed on April 7, 1954. Complainant seeks 
an award of reparation in the amount of $1,503.73 alleged to 
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be the unpaid balance due on the contract price of a carload of 
lettuce sold respondent on August 14, 1953. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon 
respondent on June 14, 1954. A copy of the Department’s report 
of investigation was served, by registered mail, on complainant’s 
attorneys on the same date. 

Respondent’s answer, filed on July 9, 1954, denies liability by 
reason of alleged breach of warranties on the part of complainant, 
and, for the same reason, asserts a counterclaim against com- 
plainant in the amount of $2,331.37. The answer further alleges 
that on complainant’s authorization respondent disposed of the 
produce for the account of complainant and remitted to complain- 
ant accordingly. 

An oral hearing was held in Cleveland, Ohio, on July 26, 1955, 
at which both parties were represented by counsel. Hyman B. 
Frost testified on behalf of complainant and S. David Monash, 
Marlin R. Hamilton, an inspector for the Agricultural Marketing 
Service of the Department, and David Kyman testified for re- 
spondent. The depositions of Anthony Graziano and Leonard 
O’Day were received in evidence on behalf of complainant and 
the deposition of Sig Becker was received on behalf of respond- 
ent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, H. B. Frost Company, is a corporation whose 
address is 104 South Water Market, Chicago, Illinois. At the 
time of the transaction involved herein complainant was licensed 
under the act. 


2. Respondent, S. D. Monash, is an individual trading as 
S. D. Monash Produce Company, whose address is Units 1 and 3, 
Northern Ohio Food Terminal, Cleveland 15, Ohio. At the time of 
the transaction involved herein respondent was licensed under the 
act. 


3. On August 14, 1953, in the course of interstate commerce, 
and by oral contract, complainant sold, and respondent pur- 
chased, one carload of “Golden Rule” brand lettuce, then in 
transit, consisting of 640 2-dozen cartons, at the agreed f.o.b. 
price of $3.75 per carton, plus 15¢ per carton vacuum cooling 
charge, for a total contract price of $2,496. Complainant war- 
ranted that the lettuce would arrive in Cleveland, Ohio, in “good 
condition.” 
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4. The sale was negotiated by Sig (S. H.) Becker, a broker of 
Chicago, Illinois, who acted in the transaction as respondent’s 
agent. On the same day the contract was consummated Becker 
sent a confirming telegram to respondent and issued a broker’s 
Standard Memorandum of Sale to complainant. In addition to 
setting forth the essential terms of the contract both the telegram 
and memorandum contained the following phrase: 


“anything radically wrong on arrival we protected.” 


5. The carload of lettuce, in car PFE 3270, arrived in Cleve- 
land, Ohio, on August 18, 1953, and on the same day respondent 
registered a complaint concerning the produce with the broker. 


6. On August 19, 1953, respondent procured a Federal In- 
spection of the lettuce and the certificate of inspection reads, in 
pertinent part, as follows: 

“CONDITION: Heads are fresh and crisp. Most samples 
4 to 12%, some none, average approximately 5% damage 
by Tipburn. Less 1% decay.” 


7. At the time the carload of lettuce arrived in Cleveland, 
Ohio, the lettuce contained therein was in “good condition.” 


8. Of the agreed contract price of $2,496, respondent has paid 
complainant $992.27, and there is now due and owing from 
respondent to complainant the sum of $1,503.73. 


9. Formal complaint was filed on April 7, 1954 which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 

The carload of lettuce involved in this proceeding was sold 
by brand name, that is, complainant sold, and respondent pur- 
chased, one carload of “Golden Rule” brand of lettuce. While there 
is no dispute on this point, respondent contends that the lettuce 
was expressly warranted to be of “good quality and condition” ; 
that when the lettuce arrived in Cleveland, Ohio, it was of poor 
quality and condition and, consequently, there was a breach 
of warranty on the part of complainant irrespective of the sale 
by brand name. We have held that where a commodity is sold 
by brand or description only, with no reference to grade or 
quality, the only warranty is an implied warranty that the goods 
will be merchantable. DeMarco Company, Inc. v. Luis Gubel, Inc., 
10 A.D. 24, 29 (1951). Since it is not contended that the lettuce 
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was unmerchantable, the first question for determination in this 
proceeding is whether there was a breach of warranty, over and 
above the warranty that the goods were merchantable. 


The sale was negotiated on August 14, 1953 by Sig (S. H.) 
Becker, a broker, who acted as respondent’s agent, or buying 
broker, in the transaction. At the time the contract was entered 
into the carload of lettuce, PFE 3270, was rolling, having de- 
parted shipping point in California on August 10, 1953. Upon 
consummation of the transaction Becker sent the following tele- 
gram to respondent: 


“CONFIRMING BOUGHT PFE 3270 CALIFORNIA LET- 
TUCE SHIPPED TENTH CONTAINS 640/2 DOZEN CAR- 
TONS GOLDEN RULE BRAND COST 3.75 FOB PLUS 
15 CENTS VACUUM COOLING PLUS BROKERAGE DI- 
VERTED BILLED DIRECT BY H FROST VIA SP UP 
MOPAC STLOUIS NKP PURCHASED ROLLING WITH 
UNDERSTANDING ANYTHING RADICALLY WRONG 
ON ARRIVAL WE PROTECTED” 


Becker also furnished complainant with a broker’s Standard 
Memorandum of Sale reflecting the same terms contained in the 
above telegram. It does not apear that respondent took any 
exception to the terms of the contract as set forth in the telegram. 


At the oral hearing complainant’s Frost testified that he was 
contacted by Becker who was seeking a carload of lettuce for a 
customer then unknown to Frost; that he informed Becker the 
lettuce was “Golden Rule” brand and described it as being 
green, crisp, healthy and of fair quality similar to lettuce then 
being shipped from the Watsonville area of California with 
which Becker was familiar. He further testified that the sale 
Was consummated on the basis of brand name without any 
reference to grade or quality, but with the understanding that 
Becker’s customer would be protected as to condition on delivery 
or, as he expressed it “with my assurance it would arrive in 
good condition”. Following the sale Frost issued a diversion 
order at 9:25 a.m. on August 14 diverting the car to respondent. 
On the same day he issued an invoice to respondent which specified 
the brand name but contained no reference to grade, quality or 
condition and to which respondent took no exception. S. D. Mon- 
ash, who is the respondent, testified that in the negotiations 
prior to the purchase he informed Becker he was only interested 
in lettuce of “good” quality and condition suitable for his “best 
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trade” with which Becker was familiar, and that he was assured 
by Becker that the lettuce would conform to these conditions. 

The carload of lettuce was scheduled to arrive in Cleveland 
in the morning of August 17 but due to a delay in transit did 
not arrive until the morning of August 18. According to Monash 
his inspection of the lettuce revealed it to be of very poor quality 
and he so informed Becker; that Becker subsequently informed 
him that Frost said “it was all right to . . go ahead, that we are 
protected on this car.” 

In his deposition filed on behalf of Monash, Becker testified 
that Frost quoted him a car of “Golden Rule” lettuce representing 
it to be the best available at the time, and that the contract was 
consummated “with the understanding anything radically wrong 
on arrival at Cleveland, the buyer would be protected”; that 
“Golden Rule” was not considered one of the top brands, and that 
the quality of lettuce from the Watsonville area of California in 
the fall of 1953 was not as good as in “former deals.” He also 
testified that “nothing specific was said by Frost as to the quality 
of (the) lettuce” and, on cross-interrogatories, that the broker’s 
Standard Memorandum of Sale furnished Frost contained all 
of the terms and specifications of the contract. Insofar as can 
be determined from the record the phrase “anything radically 
wrong” as employed herein originated with Becker. However, at 
the hearing Frost accepted the phrase as reflecting, in substance, 
his gurantee to Becker’s customer. 

Considerable evidence was introduced on behalf of both parties 
as to the meaning of the phrase “radically wrong.” On behalf of 
complainant, Leonard O’Day and Anthony Graziano, dealers of 
wide experience in lettuce, testified, by deposition, that the phrase 
referred to condition factors only and had no reference to quality. 
O’Day stated “A car that might show an abnormal amount of 
decay, 10% or more, would, in my opinion have something 
radically wrong with it. There are other factors also, such as 
15% or 20% tipburn, an equal amount of serious leaf dis- 
coloration that would affect the appearance, would again, in my 
opinion, be considered ‘radically wrong’.”’ Graziano interpreted the 
term to mean “excessive decay or slime.” At the oral hearing, 
Frost testified it was his understanding that the term means 
“excessive decay, excessive tipburn” and relates exclusively to 
condition factors. 

On behalf of respondent, it was Becker’s opinion that the 
phrase refers not only to quality but is “understood as meaning 
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that the seller would protect the buyer in case the car in question 
showed any serious defects such as decay, dirt, soft, aphid or 
worm damage or tipburn.” M. R. Hamilton, the Department’s 
inspector who inspected the lettuce and whose attendance at the 
hearing was procured by respondent, testified that in his opinion 
the phrase meant “something desperately wrong.” Respondent’s 
witness Kyman testified that he would consider the lettuce in- 
volved herein as a “poor” car of lettuce based on the Federal 
inspection but his testimony concerning the phrase “radically 
wrong” was inconclusive. Monash testified it was his understand- 
ing the phrase protected him “against condition and quality of 
anything excessively wrong.” 

Within certain generally accepted limitations, it is clearly 
apparent that no precise meaning can be ascribed to the phrase 
“radically wrong.” Honest opinions, honestly held, may be ex- 
pected to differ under identical circumstances, to say nothing of 
the influence of varying circumstances. Furthermore, for the 
reasons hereinafter stated, it is unnecessary to probe for a finite 
definition of this phrase and whether that definition, should be 
related to condition factors only. 


If Monash wanted to insure his receipt of merchandise of a 
certain quality he could have specified that it meet a specific 
grade upon arrival. Having failed to do this, he cannot rely 
on any warranties other than those given to his agent, Becker, 
by Frost. The substance of Frost’s testimony is that he sold, and 
Becker purchased, a carload of “Golden Rule” lettuce with the 
assurance it would arrive in Cleveland in good condition. Since 
we find nothing in Becker’s testimony that controverts or rebuts 
Frost’s evidence, it is our conclusion that the parties intended 
to consummate the contract on these terms. It follows, neces- 
sarily, that the phrase “‘anything radically wrong on arrival we 
protected” can have no greater meaning than that which the 
parties intended when the contract was consummated. Based 
on the Federal inspection at Cleveland (Finding of Fact No. 6), 
it is our conclusion that Frost delivered to Monash a carload of 
“Golden Rule” lettuce in good condition and, consequently, com- 
plied with the terms of the contract. Since Frost complied with 
the terms of the contract there is, of course, no basis for any 
counterclaim on the part of Monash for breach of contract. 


Remaining for consideration is respondent’s allegation that 
the parties entered into a new agreement after the lettuce had 
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reached Cleveland whereby complainant authorized respondent 
to dispose of the lettuce on consignment. Since there was no direct 
contact between Monash and Frost, Monash again can only rely 
on such assurances as Frost may have given Becker, the agent 
of Monash, concerning the disposition to be made of the lettuce. 
It is Frost’s testimony that when he was informed of Monash’s 
complaint through Becker, he told Becker “to go ahead; if there 
was any serious losses on the car I would give the man a little 
help” but that nothing was said about the handling or dis- 
position of the car. On cross-examination, he phrased it thusly: 
“TI didn’t have to give him any help, because there was no 
condition factor involved. But taking into consideration the 
fact that the market had dropped so bad against the man that 
he was complaining about the quality of the car, I says, 
‘Go ahead, I will give the man a little help, after I know 
what his loss is.’ I do that in a number of instances.” 


On redirect examination he specifically denied having authorized 
sale of the lettuce on consignment. Additionally, he refused to 
accept the account sales and net proceeds of $992.27 from Monash 
other than as a payment on account and has brought this pro- 
ceeding to collect the balance of the contract price of $2,496, or 
$1,503.73. Becker’s testimony is that Frost gave no instructions 
on the handling or disposition of the car, merely that Monash 
should “‘go ahead” and an adjustment would be considered after 
the car had been sold and the results known. We find, therefore, 
no contradiction in the testimony of Frost and Becker on this 
point. We further find that this evidence fails to establish a new 
agreement between the parties whereby complainant authorized 
respondent to sell the lettuce on consignment. It follows, that 
respondent has failed to sustain the burden of proving this 
allegation. Since the proceeding is before us on the question of 
the liability of respondent for the remainder of the full contract 
price, we assume the parties were unsuccessful in coming into an 
agreement on an adjustment such as was contemplated by Frost. 
In summary, we conclude that a carload of lettuce meeting 
contract specifications was delivered by complainant to respond- 
ent and respondent’s failure to promptly pay the remainder of 
the agreed contract price therefor constitutes a violation of the 
act for which complainant is entitled to an award of reparation. 
It follows, that respondent’s counterclaim should be dismissed. 
We also conclude that respondent had no authorization from 
complainant to sell the lettuce for the account of complainant. 
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ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,503.73, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1953, until paid. 

The counterclaim of respondent is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4713) 


KORNBLUM & COMPANY, INC. v. NEW YORK EXPORT COMPANY, 
INc. PACA Docket No. 6491. Decided June 11, 1956. 


Failure to Deliver—Offer of Less Amount of Produce— 
Breach of Contract—Damages 


Where complainant purchased 400 sacks of U. S, No. 1 Size A, Maine 
Katahdin potatoes from respondent but respondent failed to make 
delivery because the potatoes had been inadvertently sold to a third party 
by one of respondent’s representatives and respondent offered complain- 
ant 200 sacks of potatoes which complainant refused, held, respondent’s 
reason for failing to deliver the potatoes is not a sufficient reason to 
allow it to breach the contract and the offer of the 200 sacks of 
potatoes does not change the fact that respondent breached the con- 
tract in violation of the act and complainant should be awarded as 
reparation the difference between the contract price and the price of 
the replacement shipment. 


Interstate or Foreign Commerce—Jurisdiction of the 
Secretary 


Where respondent in New York City sold to complainant in New York City 
U. S. No. 1, Size A, Maine Katahdin potatoes which were part of a 
cargo aboard a vessel bound for Puerto Rico, and the vessel, after 
journeying half way to destination, returned to New York City, because 
of a strike in Puerto Rico, held, the transaction is one in the current 
of interstate or foreign commerce as defined in the act and within the 
jurisdiction of the Secretary. 


Formal Complaint—Improper Verification 


Where respondent alleged the complaint was improper in that the verification 
thereto failed to show that it was made by an officer of complainant 
or the position of the individual who executed it, with relation to 
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complainant, held, as the rules of practice do not require the formal 


properly verified or not. 


Evidence—Effect of Failure to Establish Seller’s Notice 
of Resale Contract 


A special agreement made between the purchaser and a third party for 
the resale of goods, or the sale thereof, may not, in the absence of 
special circumstances, be made the criterion of the value of the goods 
in an action by the purchaser against the seller for damages for 
nonperformance unless the seller had knowledge of the special purpose 
for which the goods were being acquired. 


Damages—Additional Expenses 


Where complainant asked for damages due to the expense allegedly incurred 
by having its men and trucks on the pier to load potatoes but failed to 
prove damages suffered, held, the burden was on complainant to establish 
such damages by competent evidence and as complainant did not its 
claim for the alleged expense is disallowed. 


Complainant pro se. Mr. Morris H. Misbin, of New York, New York, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed January 31, 1955. It is 


plainant 400 sacks of potatoes at a price of $1.90 per sack, or 
$760, f.o.b. Bull Line pier, Brooklyn, New York. It is further 
alleged that respondent failed to deliver the potatoes, whereupon 
complainant purchased a replacement shipment of the same com- 
modity. Complainant seeks an award of reparation in the amount 
of $739.78. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon the respondent by registered 
mail on March 24, 1955. On the same day, complainant was 
served with a copy of the report of investigation by registered 
mail. 

Respondent filed an answer to the complaint on April 27, 
1955, denying generally the material allegations of the complaint. 
Respondent alleges that the Secretary of Agriculture is without 
jurisdiction in the matter since the transaction was not in inter- 


complaint to be verified it is immaterial whether the complaint is 


alleged that on or about June 30, 1954, respondent sold to com- | 
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state commerce. Respondent also avers the complaint to be 
improper in that the verification thereto does not state that it 
was made by an officer of the complainant nor does said verifi- 
cation in any way indicate the position of the individual who 
executed it, with relation to complainant. 

A hearing was held at New York, N. Y., on October 26, 1955. 
Respondent was represented by counsel and offered the testimony 
of three witnesses. One witness testifid for complainant. The 
record consists of the oral testimony given at the hearing, the 
exhibits received in evidence and the Department’s report of 


investigation. 
FINDINGS OF FACT 


1. Complainant, Kornblum & Company, Inc., is a corporation 
whose address is 113 Warren Street, New York, New York. 


2. Respondent, New York Export Company, Inc., is a cor- 
poration whose address is 59 Pearl Street, New York, New York. 
At the time of the transaction involved herein, respondent was 


licensed under the act. 


3. On or about June 30, 1954, in the course of interstate 
commerce, respondent sold to complainant 400 100-pound sacks 
of U. S. No. 1, Size A, Maine Katahdin potatoes, at $1.90 per 
sack, f.o.b. Bull Line pier, foot of 20th Street, Brooklyn, New 
York. At the time of sale, complainant was informed that the 
potatoes were part of a cargo that, on or about June 23, 1954, 
had been loaded aboard a vessel bound for Puerto Rico, which 
vessel, after journeying half way to destination, returned to the 
Bull Line pier at Brooklyn, New York, because of a strike in 
Puerto Rico. 


4. The contract between the parties was negotiated by Law- 
rence Eisenhauer of L. A. Withington & Company, Inc., produce 
brokers located at 90 West Street, New York, New York. 


5. The potatoes were sold by the broker, Eisenhauer, to 
complainant’s representative, Jacob Schwalbe, on or about June 
30, 1954. On the same morning, respondent’s president, Lawrence 
Schulman, notified the broker that the 400 sacks of potatoes had 
been sold to a third party by one of respondent’s representatives, 
but that respondent would be willing to deliver 200 sacks of 
potatoes to complainant. The broker promptly notified complain- 
ant’s Mr. Schwalbe who refused to accept any lesser quantity than 
the 400 sacks of potatoes called for by the contract. 
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6. On or about June 30, 1954, complainant purchased from 
Clowes & Company, Caribou, Maine, through L. A. Withington 
& Company, Inc., produce brokers, 435 100-pound sacks of U. S. 
No. 1, Size A, Maine Katahdin potatoes, at $2.20 per sack, 
f.ob. Harlem River, New York. 


7. Formal complaint was filed January 31, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In its answer respondent challenged the jurisdiction of the 
Secretary on the ground that the transaction was not in interstate 
commerce. In our view the transaction is one in the current of 
interstate or foreign commerce as defined in sections 1(3) and 
(8) of the act so as to clothe the Secretary with jurisdiction 
in the matter. Stafford v. Wallace, 258 U. S. 495 (1922); Swift 
& Company v. United States, 196 U. S. 375 (1905); Lemke v. 
Farmers Grain Co., 258 U. S. 50 (1922). Respondent also alleged 
the complaint to be improper in that the verification thereto 
fails to show that it was made by an officer of complainant and 
does not indicate the position of the individual who executed it, 
with relation to the complainant. However, section 47.6 of the 
rules of practice does not require the formal complaint to be 
verified. So, even if the verification of the complaint is invalid 
as alleged, it is our opinion that the complaint itself, which is 
in proper form, is without legal objection. 


The contract between the parties, which was confirmed in 
writing by the broker, called for 400 sacks of U. S. No. 1, Size 
A, Maine Katahdin potatoes, at $1.90 per sack, f.o.b. Bull Line 
pier, foot of 20th Street, Brooklyn, New York. The potatoes 
were part of a load that had been shipped to Puerto Rico on or 
about June 23, 1954, but which were returned to New York after 
going half way to destination because of a strike in Puerto 
Rico. Respondent admits that it failed to deliver the potatoes to 
complainant because a representative of its company, by mistake 
or error, had sold the potatoes to another buyer. Respondent 
also offered considerable testimony tending to show (1) that 
complainant knew the potatoes had been at sea several days and 
after journeying half-way to Puerto Rico had been returned to 
the Bull Line pier in Brooklyn, (2) that complainant could have 
purchased other potatoes at the same price and at the same time 
on the pier, and (3) that complainant did in fact buy 523 sacks of 
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Canadian potatoes unloaded from the same ship as the potatoes 
in controversy for a price far below that of $1.90 per sack. 


Respondent’s reason for failing to deliver the potatoes, viz., 
that the potatoes were inadvertently sold to another buyer, is 
not a sufficient reason to allow it to breach its contract with com- 
plainant. Also, in view of the express provisions of the contract 
which called for U. S. No. 1, Size A, Maine Katahdin potatoes, it 
is immaterial whether complainant knew the potatoes had been 
to sea or that the parties were dealing with distressed mer- 
chandise, as contended by respondent, or that complainant bought 
a lot of Canadian potatoes. Respondent should have protected 
itself at the time of sale and arranged for any special con- 
tractual provisions in support of its interest. Having failed to 
deliver Maine Katahdin potatoes of the grade and size con- 
tracted for, respondent is deemed to have breached its contract 
and is in violation of section 2 of the act therefor. The fact that 
respondent offered complainant 200 sacks of potatoes in lieu 
of the contract, which offer was not accepted by complainant, does 
not change this result. 


Complainant sought damages of $739.78, the difference between 
the agreed purchase price for 400 sacks of potatoes at $1.90 
per sack, or $760, and a resale price of $3.50 per sack, or $1,400, 
allegedly obtained by complainant on a replacement car of pota- 
toes. In addition, complainant asks for damages of $99.78, an 
expense allegedly incurred by having its men and trucks on the 
pier to load the potatoes purchased from respondent. 


Respondent alleges that complainant could have purchased 
replacement potatoes at the pier for the same or a lesser price 
than those in the contract. However, testimony by the broker’s 
salesman, Richard Casey, and complainant’s Mr. Roth indicate 
that the particular potatoes purchased by complainant were the 
best looking lot of Maine Katahdin potatoes on the pier and 
apparently the only ones that were able to qualify as to grade 
U. S. No. 1, Size A. Respondent also made much of the fact that 
complainant purchased Canadian potatoes at the pier which were, 
in fact, part of the same load of the vessel that failed to reach 
Puerto Rico. Respondent alleges that these potatoes were pur- 
chased as replacements for those of the contract. However, com- 
plainant denies this there being no substantial evidence of record 
supporting the allegation, we conclude that respondent has failed 
to sustain its burden of proof in regard thereto. 
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As to complainant’s claim for damages based on the resale 
price of the produce, the rule is well established that a special 
agreement made between the purchaser and a third party for 
the resale of goods, or the sale thereof, may not, in the absence 
of special circumstances, be made the criterion of the value of 
the goods in an action by the purchaser against the seller for 
damages for nonperformance unless the seller had knowledge 
of the special purpose for which the goods were being acquired; 
i.e., to fulfill the resale contract. Smith v. White, 48 F. Supp. 554 
(1942), 8 A.D. 766 (1949). Complainant has not shown such 
to be the case and, accordingly, such a basis for damages cannot 
be applied. 


Complainant utterly failed to prove damages suffered by way 
of losing two trucks for 6 hours, plus time lost by the truck 
drivers and two helpers. According to the witness, Roth, com- 
plainant’s trucks were out making various deliveries on June 
30, 1954, and the drivers were under instructions to go to the 
Bull Line pier after completing the deliveries to pick up the 
potatoes in question. Complainant had no record of the deliveries 
made by the truck drivers on June 30, 1954. As far as the 
record shows, the trucks may have made only a few stops or 
they may have made numerous stops. Since complainant was 
notified by the broker at approximately 11:15 a.m. on June 30 
that the 400 sacks of potatoes had been resold, it would seem 
that complainant had ample time to countermand instructions 
to the drivers even assuming the trucks were to make only a few 
deliveries that morning. In any event, the burden was on com- 
plainant to establish these additional damages by competent evi- 
dence and this complainant failed to do. 


The general measure of damages for a failure to deliver is 
the difference between the contract price and the market value 
of the commodity at the time and place of delivery. Uniform 
Sales Act, section 67(3); Thomas Cairo Sons v. Christy Bros., 
13 A. D. 862 (1954); Frissel & Co. v. Franklin Packing House, 
13 A.D. 132 (1954). Under the terms of the contract, the time 
of delivery was June 30, 1954, when complainant was to pick 
up the potatoes. This was an f.o.b. sale, the place of delivery being 
Bull Line pier, Brooklyn, New York, and the market value 
there governs. The evidence shows that complainant on June 30, 
1954, bought one carload of the same brand, kind, quality, grade 
and size of potato as involved herein for $2.20 per sack, f.o.b. 
Harlem River, New York. We consider this evidence as indicative 
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of the market value of the potatoes at the time and place of 
delivery. On this basis, complainant is entitled to the difference 
between the contract price of $1.90 per sack and the $2.20 per 
sack which complainant paid for the car purchased on June 
30, 1954, or 30 cents per sack for 400 sacks, $120. 

Respondent’s failure to deliver the 400 sacks of potatoes called 
for by the contract was without reasonable cause and in violation 
of the act. Complainant should be awarded reparation of $120, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $120, with interest 
thereon at the rate of 5 percent per annum from July 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shail be served upon the parties. 


(No. 4714) 


S. S. DARMON COMPANY v. SOUTH JERSEY PRODUCE EXCHANGE, 
Inc. PACA Docket No. 6559. Decided June 14, 1956. 


Purchase after Inspection—Failure to Pay Agreed Con- 
tract Price—Implied Warranties 


Where a carload of spinach was sold by complainant to respondent after 
inspection by respondent but respondent did not pay for the spinach 
due to its condition, held, this was a purchase after inspection and in 
such case the buyer is liable for the agreed contract price of the 
spinach and there exists no implied warranty as to quality or condition. 


Pennsylvania Statute of Frauds 


The Pennsylvania statute of frauds is procedural rather than substantive 
in nature and not a bar to proceedings brought under the act and, ac- 
cordingly, the plea of the statute of frauds is not a good defense. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr, Albert K, Plone and Mr. William Tomar, both of Camden, New Jersey, 
for respondent, Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on April 1, 
1955. Formal complaint was filed June 29, 1955. Complainant 
seeks an award of reparation in the amount of $603.75, the pur- 
chase price of a carload of spinach allegedly sold to respondent 
on March 17, 1955, at a price of 75 cents per bushel for 805 
bushels, while on track at Philadelphia, Pennsylvania. 

A copy of the Department’s report of investigation was served 
upon complainant on July 20, 1955. On the following day, re- 
spondent was served with a copy of the formal complaint and a 
copy of the report of investigation. 

Respondent filed an answer to the complaint on August 5, 
1955, denying generally the material allegations of the complaint. 
As separate defenses, responded pleaded the Statute of Frauds; 
that complainant misrepresented the condition of the spinach; 
and that complainant falsely warranted the spinach to be fit for 
the purpose for which respondent purchased the commodity. Oral 
hearing was requested by respondent. 

A hearing was held at Camden, New Jersey, on December 13, 
1955. Both parties were represented by counsel. Four witnesses 
testified at the hearing, two for each party. The record consists 
of the oral testimony given at the hearing, the exhibits received 
in evidence, and the Department’s report of investigation. 


FINDINGS OF FACT 


1. Complainant is an individual, R. L. Swinehart, Jr., doing 
business as S. S. Darmon Company, whose post office address is 
143 Dock Street, Philadelphia, Pennsylvania. 


2. Respondent, South Jersey Produce Exchange, Inc., is a 
corporation, whose address is Williamstown, New Jersey. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about March 17, 1955, in the course of interstate 
commerce and after an inspection by respondent, complainant 
sold to respondent on track at Philadelphia, Pennsylvania, one 
carload of 805 bushels of spinach at the agreed price of 75 cents 
per bushel, f.o.b. Philadelphia, or a total of $603.75. 


4. On March 17, 1955, at 12:45 p.m., complainant instructed 
the freight agent of the Pennsylvania Railroad to turn over the 
car of spinach to respondent with all charges to follow. 
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5. On March 17, 1955, at 1 p.m., respondent’s Vice Presi- 
dent, Seymour Klinghoffer, ordered the car of spinach diverted 
to respondent’s place of business at Williamstown, New Jersey. 


6. On March 16, 1955, at 12:20 p.m., the carload of spinach 
was Officially inspected on track at Philadelphia. The condition 
of the commodity was then described as “Stock mostly fresh and 
shows good green color. Average 3% yellowing to yellow leaves. 
In most samples no decay, in many samples 15 to 75%, average 
approximately 10% decay, Bacterial Soft Rot in all stages.” 


7. The car of spinach arrived at respondent’s place of busi- 
ness in Williamstown, New Jersey, sometime on March 19 or 
20, 1955. 


8. On March 21, 1955, respondent’s seymour Klinghoffer made 
oral complaint regarding the condition and quality of the car- 
load of spinach to complainant. 


9. A restricted Federal inspection of the spinach at Williams- 
town, New Jersey, on March 22, 1955, at 3:30 p.m., disclosed the 
spinach to be in the following condition: “Decay ranges from 10 
to 100%, mostly 60 to 100%, Bacterial Soft Rot in advance 
stages; some crates mostly fairly fresh and fairly crisp with 
approximately 25% of leaves turning yellow to yellow.” 


10. On March 23, 1955, the parties exchanged the following 
wires: 
Respondent to complainant: 
“DUE TO EXCESSIVE DECAY IMPOSSIBLE TO USE 
805 SPINACH FGEX 49655 STOP WE HAVE REFUSED 
SAME” 


Complainant to respondent: 

“ANSWERING YOUR WIRE 23RD FGEX 49655 SPINACH 
INSPECTED AND BOUGHT AT 75 CENTS PER CRATE 
TRACK PHILADELPHIA ON MARCH 17TH BY KLING- 
HOFFER CAR DIVERTED BY KLINGHOFFER TO WIL- 
LIAMSTOWN WE EXPECT PAYMENT IN FULL” 


11. The purchase price of the carload of spinach is $603.75, 
no part of which has been paid by respondent to complainant. 


12. Formal complaint was filed June 29, 1955, which was 
within 9 months after the cause of action accrued.” 
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CONCLUSIONS 


Respondent pleads the statute of frauds of the State of Penn- 
sylvania as a separate defense. This contract was entered into 
by the parties over the telephone, both parties being in Pennsyl- 
vania. The Pennsylvania statute of frauds is procedural rather 
than substantive in nature and has been held not to be a bar to 
proceedings brought under the Perishable Agricultural Com- 
modities Act. Rothenberg v. Rothstein, 183 F. (2d) 524 (3rd Cir. 
1950), 9 A.D. 1272 (1950). Accordingly, the plea of the statute 
of frauds is not a good defense in this proceeding. 


Respondent contends that complainant warranted the spinach 
involved herein to be fit for the purpose for which it was pur- 
chased, that it was represented to be a good, fresh car of spinach, 
and that the entire car was of the same quality and in the same 
condition as that portion of the spinach which respondent 
inspected while it was on track in Philadelphia, Pennsylvania. 
Complainant testified that he did not represent the car of spinach 
to be in any certain condition, and that, as a matter of fact, he 
had not seen the spinach. Complainant’s testimony with respect 
to his not having seen the spinach is corroborated by that of 
respondent’s Seymour Klinghoffer. When asked whether com- 
plainant had seen the car of spinach, this witness replied: “He 
hadn’t see it, definitely.” In the circumstances, it is difficult for 
us to believe that complainant made the warranties attributed to 
him by respondent. It seems to us that the evidence supports 
complainant’s version that he did not see the spinach and that 
he made no representation as to its condition. 


It is clear from the testimony offered by both parties that the 
spinach was sold on track at Philadelphia, and that complainant 
afforded respondent full opportunity to conduct as complete an 
inspection of the car of spinach as respondent desired. Respond- 
ent’s Seymour Klinghoffer did in fact pull two cases of spinach 
from the car for inspection but failed to assert his opportunity to 
a more full and complete inspection. We conclude that this was 
a purchase after inspection and in such case the buyer, respond- 
ent, is liable for the full purchase price of the spinach. Salinas 
Valley Vegetable Exchange v. C B Brokerage Co., 13 A.D. 913 
(1954) ; Zimmerman Bros. v. Marmaras & Kousouris, 13 A.D. 
548 (1954); Martin Felkins v. Morris Orenstein, 11 A.D. 1103 
(1952). In a sale after inspection, there exists no implied war- 
ranty as to quality or condition. P. & T. H. Garber, Ine. v. Delia 
& Cucinotti, 10 A.D. 238 (1951). 
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Respondent’s failure to pay to complainant the agreed purchase 
price of $603.75 for the carload of spinach is a violation of section 
2 of the act. Reparation should be awarded to complainant from 
respondent in the amount of the purchase price, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $603.75, with interest thereon 
at the rate of 5 percent per annum from April 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4715) 


FRANK KENWORTHY COMPANY v. LOUIE BENOWITZ. PACA 
Docket No. 6532. Decided June 15, 1956. 


Joint Account—Loss on Resale—Assumption of Assets and 
Liabilities—Reimbursement of Coadventurer—Damages 


Where complainant and a corporation entered into a joint account contract 
to purchase and dispose of cabbage and suffered a loss on resale but 
complainant was required by a reparation order to make full payment 
of the purchase price and respondent assumed the assets and liabilities 
of the corporation, held, respondent shall pay to complainant one-half 
of the loss sustained on resale plus one-half of the expenses incurred 
by complainant in the prior reparation proceeding. 


Joint Account—Breach of Contract—Failure to Prove 
Breach was Cause of Loss—Damages 


Where respondent as successor of a joint account adventurer disclaimed 
liability because of a breach of contract but no evidence was introduced 
that such breach was the cause of the loss sustained on resale of the 
produce, held, respondent is liable for one-half of the loss sustained. 


Timely Filing of Complaint—Jurisdiction 


Where a joint account adventurer failed to question the correctness of his 
coadventurer’s accounting until more than three years, held, the alleged 
cause of action involving the correctness of the accounting arose when 
complainant received the accounting and since it was not made the 
subject matter of a complaint within nine months therafter, it must 
be disallowed for lack of jurisdiction. 
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Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. J. 2 

Samuel Saliterman, of Minneapolis, Minnesota, for respondent. Mr. & I 

Frederick W. Woodley, Presiding Officer. E b 
Decision by Thomas J. Flavin, Judicial Officer 4 
é 

PRELIMINARY STATEMENT ' b 

This is a reparation proceeding under the Perishable Agricul- ~~ F 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 28, 1952, and the 
formal complaint was filed on May 9, 1955. It is alleged that 
complainant entered into a joint account contract with Benow 
Distributing Company for the purchase and sale of two carloads 
of cabbage; that pursuant to this agreement complainant pur- 
chased two carloads of cabbage specified to be size 36; that the 
seller filed a formal complaint under the act against complainant 
for the balance of the total purchase price of the cabbage; that 
complainant was ordered to pay the seller $898.59, with interest, 
in Martori Bros. Distributors v. Frank Kenworthy Company, 14 
A.D. 239 (1955) ; and that complainant settled with the seller for 
$898.59. Complainant further alleges that respondent assumed 
the assets and liabilities of Benow Distributing Company and 
that respondent is liable for one-half of the amount paid by 
complainant to the seller and the expenses incurred by complain- 
ant in defending the action, less amounts paid by the carrier, 
or a balance of $457.23. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on June 15, 1955. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on June 21, 1955. 
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Respondent filed an answer on July 6, 1955. It is alleged that 

the joint account contract specified cabbage averaging 36 heads 

, per crate; that the two carloads of cabbage purchased by com- 

plainant did not contain cabbage of the stipulated size; and that, 

therefore, respondent is not liable for any loss sustained by 
complainant. 


Since the amount claimed by complainant in the formal com- 
plaint did not exceed $500, the shortened method of procedure 
was followed in accordance with section 47.20 of the rules of 
practice. Under this procedure, complainant requested that his 
verified complaint and attached exhibits be considered as his 
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opening statement. In addition, complainant filed a brief. Re- 
spondent likewise requested that his verified answer and exhibits 
be adopted as his answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, Louie Benowitz, whose ad- 
dress is 910 Russell Avenue, North, Minneapolis, Minnesota. 
At the time of the transaction involved herein, respondent was 
an officer of Benow Distributing Company which was licensed 
under the act. On June 4, 1954, respondent was issued a license 
under the act and he assumed the assets and liabilities of Benow 
Distributing Company. 


3. On March 31, 1952, in the course of interstate commerce, 
complainant and Benow Distributing Company entered into a 
joint account contract whereby complainant was to purchase two 
carloads of Arizona cabbage, averaging 36 heads to the crate, for 
shipment to and sale in Minnesota and adjoining States. The 
profits and losses were to be divided equally. 


4. Pursuant to such contract, on March 31, 1952, complainant 
contracted to purchase from Martori Bros. Distributors, Phoenix, 
Arizona, through P. M. Sullivan, broker, two carloads of Ma- 
hogany brand cabbage, U. S. Commercial grade, which had been 
shipped in cars SFRD 36325 and SFRD 12433 from Mobest, 
Arizona, on March 29, 1955. Each car contained 328 crates. The 
agreed price was $2.25 per crate, plus $60 top-ice per car, or 
a total price of $798 per carload, f.o.b. Mobest, Arizona. In ad- 
dition, complainant paid brokerage of $25 per car making a joint 
cost of $823 per car. 


5. On March 31, 1952, both carloads were diverted to com- 
plainant at Kansas City, Missouri. The cars arrived on April 2, 
1952, and on the same day complainant wired Benow Distributing 
Company as follows: 

“Inspects Pale Green to Good Green Most Heads 2-5 Loose 
Wrapper Leaves Apparently Generally 86 Pack PGCPC 
Iniced Advise 12433 36325.” 


6. At the request of Benow Distributing Company, complain- 
ant diverted car SFRD 386825 to Minneapolis, Minnesota. On 
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April 7, 1952, a federal inspection as to condition and size was 
made of the apprximately 248 crates remaining in the car. The 
certificate reads in part as follows: 

“Condition of Pack: Tight. Ranging from 27 to 36 heads per 
crate; average 32 heads per crate.” 


7. On April 8, 1952, Benow Distributing Company notified 
complainant by teletype of the foregoing inspection. Benow 
Distributing Company sold the carload of cabbage for gross 
proceeds of $1,142.35, from which it deducted $567.68 for 
freight, $9.27 for demurrage, $84.91 for credit, $9 for inspection, 
$20.60 for checking, and $35 for commission. It sent to com- 
plainant an accounting and a check for the net proceeds of 
$415.69. Complainant paid this amount to the seller. Complainant 
filed a claim with the carrier on this carload and recovered a 
net amount of $133.53. 


8. With the knowledge and consent of Benow Distributing 
Company, complainant diverted car SFRD 12433 to Des Moines, 
Iowa, and then Chicago, Illinois, where the cabbage was sold by 
Gridley Maxon & Company. Complainant received net proceeds 
of $281.72, which amount was paid to the seller. Complainant 
filed a claim with the carrier on the carload and recovered a net 
amount of $38.84. 


9. Martori Bros. Distributors instituted a reparation proceed- 
ing before this Department against Frank Kenworthy Company 
for the balance of the total purchase price of the two carloads 
of cabbage involved herein. An order was issued in that proceed- 
ing on March 18, 1955, awarding reparation against Frank 
Kenworthy Company in the amount of $898.59 [the total purchase 
price of $1,596, less the payment of $697.41], with interest at 
the rate of 5 percent per annum from May 1, 1952, until paid. 
Prior to May 1, 1955, Frank Kenworthy Company settled the 
award by paying $898.59 to Martori Bros. Distributors. Frank 
Kenworthy Company incurred legal expenses of $139.15 in the 
prior reparation proceeding. 


10. Benow Distributing Company and respondent have failed 
and refused to reimburse complainant for one-half of the loss 
and expenses incurred in connection with the two carloads of 
cabbage. 


11. The informal complaint was filed on November 28, 1955, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


There is no dispute that complainant and Louie Benowitz, 
acting on behalf of Benow Distributing Company, entered into a 
joint account contract for the purchase and disposition of two 
carloads of cabbage averaging 36 heads to the crate and that 
pursuant to this contract complainant purchased two carloads of 
cabbage. Complainant claims in the formal complaint that re- 
spondent as successor of Benow Distributing Company is in- 
debted to complainant for one-half of the loss sustained in con- 
nection with the two carloads of cabbage, or $457.23. From the 
figures presented, however, the total loss claimed appears to be 
$915.37, one-half of which is $457.68. This total loss is com- 
puted as follows: $898.59, the balance of the total purchase price 
paid by complainant to the seller, plus $50 paid by complainant 
to the broker for making the purchase for the joint account, and 
$139.15 paid by complainant for legal expenses in the prior 
reparation proceeding, less $172.37, the net sum received by 
complainant from claims filed with the carrier. 


Respondent contends that he is not liable for any part of the 
loss because the two carloads of cabbage did not average 36 heads 
to the crate. Respondent alleges that he inspected car SFRD 
36325 on March 4, 1952, and found the cabbage was not size 36, 
but ranged from 27 to 36 heads per crate and averaged 32 heads 
per crate; and that he sold the cabbage in car SFRD 36325 for 
complainant’s account and remitted to complainant the net pro- 
ceeds of $415.69. Complainant admits that the cabbage delivered 
was not size 36 but contends that it was not his fault that the 
cabbage delivered by the seller was not of the size ordered. He 
alleges that at the time of purchase he specified size 36 cabbage. 


In the prior reparation proceeding, Frank Kenworthy Company 
contended that the seller represented the cabbage as being packed 
36 heads to the crate. It was concluded that Frank Kenworthy 
Company failed to sustain the burden of proving such contention. 
It would seem that complainant who is seeking to recover on the 
basis of the prior proceeding is bound by the conclusions reached 
therein on the same factual questions. Restatement, Restitution, 
§ 82, comment “th” (1937). 

In Replogle v. Ray, 48 Cal. App.(2d) 291, 119 P. (2d) 980 
(1941), it was stated that a coadventurer must bear any loss 
resulting from his breach of the joint venture agreement. In 
J. R. Paxton v. Rubenstein and Waxman Co., D-3171; S. 2224, it 
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was held that while complainant failed to ship tomatoes to re- 
spondent which were of the grade and quality represented, re- 
spondent was liable for one-half of the loss sustained in the 
absence of proof that the loss resulted from complainant’s 
breach. See also A. Bertolla & Sons v. J. Hyman Distributing 
Company, 13 A.D. 961 (1954). Although complainant breached 
the joint account contract in the present proceeding by failing 
to contract for the purchase of size 36 cabbage, there is no 
evidence that such breach was the cause of the loss sustained 
on resale of the cabbage. This loss could have resulted from other 
factors such as a market decline or the condition of the cabbage. 
It is concluded that respondent is liable for one-half of the loss 
sustained on resale, plus one-half of the expenses incurred by 
complainant in the prior reparation proceeding. Piazza Co. v. 
Palella Brothers, 10 A.D. 1453. The joint cost of the two carloads 
is $1,646. Deducting therefrom the reported net proceeds of 
cars SFRD 12433 and SFRD 36325 of $281.72 and $415.69, re- 
spectively, and the net amounts paid on carrier claims of $38.84 
and $133.53, respectively, leaves a balance of $776.22. Adding 
$139.15, the expenses incurred in the prior proceedings, makes 
a total loss of $915.37, one-half of which, or $457.68, is re- 
spondent’s share. 


Complainant contended in his brief filed July 25, 1955, that 
respondent also is liable for an additional amount of $70.25. The 
basis of this contention is that three of the expenses deducted by 
Benow Distributing Company in its account sales on SFRD 36325 
—$84.91 for “credit CS34”, $20.60 for checking, and $35 for 
commission—should not be allowed, the first two items because 
they have not been explained and the third item because complain- 
ant did not authorize the charging of a commission. The three 
expense items total $140.51, one-half of which is $70.25. 


It is noted that respondent alleged in his answer that a copy of 
the accounting on car SFRD 36325 was remitted to complainant, 
together with the sum of $415.69. Complainant alleged the re- 
mittance was made in April 1952. There is no evidence that 
complainant questioned the correctness of the accounting until 
the filing of his brief more than three years after receipt of the 
accounting. Complainant did not request that his complaint be 
amended. In this connection section 47.6(d) of the rules of 
practice provides that if an amendment to the complaint in- 
troduces a new or different cause of action, it must be filed within 
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9 months after the cause of action accrued. The alleged cause of 
action involving the correctness of the accounting arose when 
complainant received the accounting. Since it was not made the 
subject matter of a complaint within 9 months thereafter as 
required by section 6(a) of the act (499f(a)), it must be dis- 
allowed for lack of jurisdiction. 

The failure of respondent to pay to complainant the sum of 
$457.68 is a violation of section 2 of the act. Complainant should 
be awarded that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $457.68, with in- 
terest thereon at the rate of 5 percent per annum from May 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4716) 
PACA Docket No. 6515. Decided June 15, 1956. 


Failure to Sustain Allegations in Complaint—Dismissal 


Where it is alleged that respondent made a purchase of potatoes but failed 
to pay the agreed price but respondent contends that he only acted as a 
broker for a purchaser and the evidence of record supports this claim 
but is conflicting as to whether respondent informed complainant, held, 
the burden of proof is on complainant to establish by a preponderance 
of the evidence that the purchase was made by respondent in his own 
name as principal and as complainant has failed to sustain this burden, 
the complaint is dismissed. 


Mr, A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). * * * filed an informal complaint on October 18, 1954, 
and the formal complaint on May 4, 1955, seeking an award of 
reparation in the amount of $340, which is alleged to be the 
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unpaid purchase price of 100 sacks of potatoes sold and delivered 
to respondent in June 1954. 


A copy of the report of investigation made by the Department 
was served upon * * * on May 24, 1955. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on May 24, 1955. Respondent filed an answer 
on June 7, 1955, alleging that he did not purchase the potatoes 
in his own name but that he negotiated the sale only as the 
buying broker for the purchaser * * * who received the pota- 
toes, and, for this reason, he is not liable for the purchase price 
of the potatoes. 


Since the amount involved herein is less than $500, the issues 
are resolved under the shortened procedure, as provided by sec- 
tion 47.20 of the rules of practice. In accordance with such 
procedure, * * * filed an opening statement and respondent 
requested that its sworn answer and exhibits be considered as 
its answering statement. On August 30, 1955, the Department 
received a letter from * * * stating that * * * died on August 
5, 1955. On November 29, 1955, the Department received a letter 
from * * * stating that he had been appointed Executor of 
the Estate of * * * in the Superior Court of * * * on Sep- 
tember 12, 1955. He requested that he be substituted as com- 
plainant in the place of * * *. This request was granted by 
the Presiding Officer. Complainant, * * * requested that the 
evidence now in the possession of the Department be considered 
as complainant’s final statement in this case. 


FINDINGS OF FACT 


1. Complainant, * * *, is the Executor of the Estate of * * * 
who died on August 5, 1955. At the time of the transaction 


involved herein, * * * was an individual doing business as 
*x* * * 


2. Respondent is an individual, * * *, doing business as 
* * *. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about June 22, 1954, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce,* * * sold to * * *, 100 100-lb sacks of U. S. No. 1, 
Size A, Long White potatoes at the agreed price of $3.40 per 
sack, or for a total of $340, f.o.b. packing shed at * * *. The 
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purchase was negotiated by * * *, manager of respondent, who 
acted in the name and for the account of * * *. 


4. On or about June 22, 1954, * * * loaded aboard a truck 
engaged by * * *, 100 100-lb. sacks of U. S. No. 1, Size A, 
Long White potatoes at * * *. The driver of the truck gave 
* * * a check for $340, which was signed by the truck owner 
* * * The potatoes, together with two additional lots of potatoes 
purchased from other shippers, were shipped from * * *, to 
* * * in the State of * * *. Upon arrival of the shipment at 
destination, the potatoes in controversy were accepted by * * *. 
Thereafter, payment was stopped on the check by * * * when 
* * * refused to reimburse him in the amount of the check. 


5. The purchase price of the 100 bags of potatoes is $340, 
no part of which has been paid. 


6. The informal complaint was filed on October 18, 1954, 
which was within 9 months from the time the alleged cause of 
action accrued. 


CONCLUSIONS 


There is no dispute in this proceeding with respect to the 
delivery, quality, or condition of the potatoes involved herein. 
The only question to be determined is whether respondent pur- 
chased the potatoes from complainant as a principal in his own 
name or as a buying broker or agent for * * *. 

* * * stated that on June 22, 1954, he sold the potatoes 
involved in this proceeding to * * *, through the latter’s mana- 
ger, * * *, and that * * * inspected the potatoes at the packing 
shed before purchase and requested * * * to load the potatoes 
and accept the check of the truck owner in payment thereof, 
both of which were done. According to * * * merely asked him 
to sell the 100 sacks of potatoes to fill out a truckload going 
to * * * and that at no time did * * * tell him that * * * were 
the purchasers of the potatoes or that he was only acting as a 
broker or agent of * * *, in the transaction. 

The answer of respondent, which is signed and sworn to by 
* * * alleges that respondent is a buying broker and is so 
listed in both the Blue and Red Books and that respondent never 
buys anything in his own name. * * * states further that at 
the time of sale he told * * * he was buying the potatoes for 
* * * and the trucker would give * * * a check for the pur- 


chase price, 
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In support of his position, respondent has submitted various 
documents. One is a letter dated November 20, 1952, to * * *, 
in which respondent states that his company was a buying broker 
and solicited * * * account to buy potatoes for him in the 
* * * Another is a letter dated January 17, 1955, sent by 
* * * to * * * of the Regulatory Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, U. S. Department of 
Agriculture. This letter states that * * *, was its buying broker 
in * * * during May and June 1954; that in such capacity 
* * * on June 22, 1954, purchased for them 100 sacks of pota- 
toes from * * *; and that in payment thereof * * * accepted 
a check signed by * * *, the trucker, who was engaged by 
* * * to transport the potatoes. 

While the evidence clearly establishes that respondent acted 
as agent or broker for * * * in purchasing the potatoes from 
complainant, the evidence is conflicting as to whether or not 
* * * informed * * * of the agency and the name of the 
purchaser. The burden of proof is on complainant to establish 
by a preponderance of the evidence that the potatoes were pur- 
chased by respondent in his own name as principal. It is con- 
cluded that complainant has failed to sustain this burden. 

‘ Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 


(No. 4717) 


JACK L. BROSTOFF COMPANY v. J. SACHS COMPANY. PACA Docket 
No. 6245. Decided June 22, 1956. 
‘Dismissal of Petition for Reconsideration 


Where upon reevaluation of the case, the previous order appears to be 
supported by the evidence of record and by applicable principles of law, 
the petition for reconsideration is dismissed. 


Mr. H. S. Golland, of Cleveland, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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Order Dismissing Petition for Reconsideration 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
complainant was awarded reparation from respondent in the 
amount of $3,851.08, plus interest at the rate of 5 percent per 
annum from July 1, 1953, until paid, by an order issued on April 
24, 1956. A copy of the order was served on respondent by regis- 
tered mail on May 1, 1956. The order was based upon our con- 
clusion that respondent had rejected a carload of tomatoes which 
it had purchased from complainant and that said rejection was 
without reasonable cause and in violation of section 2 of the act. 


Respondent filed a petition for reconsideration on May 14, 
1956, which was more than 10 days after the service of the order 
upon it and, therefore, in excess of the period permitted by sec- 
tion 47.24 of the rules of practice. Since the petition was not 
filed in time, it did not operate as an automatic stay of our order 
of April 24, 1956. However, to avoid any controversy concerning 
the timeliness of the petition, on May 23, 1956, we issued an order 
staying our order of April 24, 1956, pending the issuance of a 
further order in this proceeding. 


Respondent’s principal allegation of error in our order of April 
24, 1956, is that there is not a preponderance of evidence in the 
record to sustain a finding in complainant’s favor and that the 
findings of fact, conclusions and order are contrary to the 
evidence in the case. Respondent does not point to any specific 
inadequacy in the record, nor call our attention to any new 
facets in the case which were not given due consideration in our 
original decision. Upon a careful reevaluation of the case, it is 
our conclusion that the order of April 24, 1956, is supported by 
the evidence of record and by applicable principles of law. Ac- 
cordingly, respondent’s petition for reconsideration is hereby 
dismissed without prior service upon complainant. 

The reparation awarded in our order of April 24, 1956, plus 
interest, shall be paid by respondent to complainant within 30 
days from the date hereof. 

This order shall be published and copies hereof shall be served 
upon the parties. 
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(No. 4718) 


J. E. MCCALLISTER v. L. J. TERRY. PACA Docket No. 6773. De- 
cided June 22, 1956. 


Failure to Pay Balance of Agreed Price for Apples—Default 


Where complainant alleged that he sold and delivered apples to respondent 
but that respondent failed to pay the full contract price, held, the 
failure of respondent to file an answer constitutes a waiver of oral 
hearing and an admission of the allegations and respondent’s failure 
to make full payment is in violation of the act and complainant is 
awarded reparation for the balance due. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 14, 1955. The for- 
mal complaint was filed on February 16, 1956. Complainant seeks 


an award of reparation in the amount of $600, which is alleged 


to be the balance of the purchase price of apples sold and deliv- 
ered to respondent during December 1954. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 18, 1956, A copy of the report of investiga- 
tion was served upon complainant on March 22, 1956. 


At the time of the service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, J. E. McCallister, whose 
address is Hotchkiss, Colorado. 


2. Respondent is an individual, Lacy James Terry, doing busi- 
ness as L. J. Terry, whose address is 115 East B Avenue, Hutch- 
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E inson, Kansas. At the time of the transaction involved herein, 
' respondent was licensed under the act. 


e- 

3. On or about December 17, 1954, in the course of interstate 
commerce, complainant sold to respondent one truckload of apples 
at $110 per ton or a total price of $1,600 f.o.b. Hotchkiss, 

nt | Colorado. 

he 

ral § 4. On or about December 17, 1954, apples meeting the speci- 
2 os fications of the foregoing contract were inspected and accepted 
" a by respondent at Hotchkiss, Colorado, at the time of loading on 


respondent’s truck and were thereafter transported by respond- 
ent to Hutchinson, Kansas. 


5. The purchase price of the apples is $1,600. Respondent has 
paid $1,000, leaving due and owing by respondent to complainant 
the sum of $600. 


6. The informal complaint was filed on September 14, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase price of the truckload of apples is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $600, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $600, with interest thereon at 
the rate of 5 percent per annum from January 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4719) 


EDWARD G. RAHLL v. THE BALTIMORE PRODUCE Co. PACA Docket 
No. 6783. Decided June 22, 1956. 


Failure to Pay for Produce—Default 
Headnotes in 15 A.D. 680, applicable here. 


Stocksdale, Stocksdale & Stocksdale, of Baltimore, Maryland, for com- 
plainant. Mr. A. D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on November 2, 1955. The 
formal complaint was filed on March 23, 1956. Complainant seeks 
an award of reparation in the amount of $421.25, which is alleged 
to be the unpaid purchase price of various lots of produce sold 
and delivered to respondent during July, August, September and 
October, 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 7, 1956. A copy of the report of investigation 
was served upon complainant’s attorneys on April 9, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward G. Rahll, whose 
address is 55 Market Place, Baltimore, Maryland. 


2. Respondent is a partnership composed of Harry Taback- 
man, Irvin Tabackman, Leo Tabackman and Oscar Tabackman, 
doing business as The Baltimore Produce Co., whose address is 
17 West Camden Street, Baltimore, Maryland. At the time of 
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the transactions involved herein, respondent was licensed under 
the act. 


8. During July, August, September and October, 1955, in the 
course of interstate commerce, complainant sold to respondent 
thirteen lots of perishable agricultural products. The dates of the 
respective sales, the commodities involved and the applicable 
prices are as follows: 





Date (1955) Commodity No. of Packages Unit Price Gross 
July 22 Cabbage 93 $ .50 $ 46.50 
Aug. 19 Corn 41 2.50 102.50 
Aug. 22 Corn 10 1.50 15.00 
Sept. 1 Corn 10 1.75 17.50 
Sept. 1 Beans 15 1.75 26.25 
Sept. 6 Tomatoes 26 1.50 39.00 
Sept. 15 Corn 9 -75 6.75 
Sept. 29 Corn 15 1.15 17.25 
Sept, 30 Corn 10 1.26 12.50 
Oct. 6 Potatoes 100 65 65.00 
Oct. 18 Cabbage 7 1.75 12.25 
Oct. 20 Cabbage 25 1.35 33.75 
Oct. 20 Cabbage 20 1.35 27.00 

Total $421.25 


4. Thirteen lots of produce meeting the specifications of the 
foregoing contracts were delivered by complainant to respondent 
at Baltimore, Maryland. Respondent accepted the produce and 
made no complaint with respect thereto. 


5. The total purchase price of the thirteen lots of produce is 
$421.25. No part of this amount has been paid by respondent to 
complainant. 


6. The formal complaint was filed on March 23, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
in the amount of $421.25, with interest. 
purchase price of the thirteen lots of produce is in violation of 
section 2 of the act. Complainant should be awarded reparation 
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ORDER F st 
Within 30 days from the date of this order, respondent shall : 


pay to complainant as reparation, $421.25, with interest thereon - 

at the rate of 5 percent per annum from November 1, 1955, until e 
paid. 

The facts and circumstances set forth herein shall be published. : 

Copies hereof shall be served upon the parties. ‘ 

I 


(No. 4720) 


RITTER & LENHOFF v. PHILLIPS PACKING COMPANY, INC. PACA 
Docket No. 6459. Decided June 25, 1956. 


Proper Party to Maintain Action—Factor—Commission 

Merchant—Admission of Liability—Reparation—Selection 

of Remedies—Jurisdiction of Secretary—Dismissal of 
Counterclaim 


ee ee a i . eens 


Where complainant, acting as a factor or commission merchant, sold beans 
to respondent and remitted payment to the shipper in anticipation of 
receiving payment from respondent but respondent failed to pay com- 
plainant and respondent admitted liability for the beans but filed a 
counterclaim for a loss sustained on a purchase of kale by respondent 
from complainant and respondent also instituted a suit against com- 
plainant in the state court based on the same subject matter as the 
counterclaim, held, by electing to pursue its remedy in the state court, 
respondent deprived the Secretary of jurisdiction over the subject 
matter covered by the counterclaim, and the counterclaim is, therefore, 
dismissed, and as the respondent has admitted the allegations in the 
complaint, reparation should be awarded complainant, for the agreed 
amount and as complainant acted as a factor or commission merchant, 
rather than a broker, complainant had a general lien upon the goods 
and sufficient beneficial interest to sustain the complaint. 


Mr. William B. Kempton and Mr. F. Fulton Bramble, of Barton, Wilmer, 
Bramble & Addison, of Baltimore, Maryland, for complainant. Mr. William 
C. Cahill, Mr. Robert S. Skutch, and Weinberg and Green, of Baltimore, 
Maryland, for respondent. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on December 30, 1954, and 
a formal complaint was filed on February 16, 1955. Complainant 
seeks an award of reparation in the amount of $5,172, repre- 
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senting the unpaid purchase price for 3 loads of beans consist- 
ing of 818, 823, and 950 bushels, sold and delivered to respondent 
on December 6, December 7, and December 10, 1954, respectively, 
at an agreed price of $2 per bushel. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon 
respondent on February 25, 1955. A copy of the Department’s 
report of investigation was served, by registered mail, on com- 
plainant on the same date. 

Respondent’s answer, filed on March 15, 1955, admits accept- 
ance of the beans at the agreed price of $2 per bushel as alleged 
in the complaint, but asserts a counterclaim against complainant 
in the amount of $35,000 for alleged breach of warranties by 
complainant in connection with the purchase of approximately 
7,000 bushels of kale by respondent from complainant during the 
months of October and November 1954. On March 28, 1955, com- 
plainant filed a reply to respondent’s counterclaim denying any 
liability to respondent in connection with the kale transaction. 


An oral hearing was held in Baltimore, Maryland, on July 12, 
1955, and, pursuant to continuances, on October 26, and October 
27, 1955, at which both parties were represented by counsel. The 
following witnesses were called, or subpoenaed, and testified on 
behalf of complainant: Clarence E. Ritter, William F. Hudgins, 
and C. C. Hudgins. The following witnesses were called and testi- 
fied on behalf of respondent: Lewis Gullette, Edwin S. James, 
and Maurice Siegel. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Ritter & Lenhoff, is a partnership composed 
of Clarence E. Ritter and John G. Lenhoff, Sr., whose address is 
118 Market Place, Baltimore 2, Maryland. At the time of the 
transactions involved herein complainant was licensed under the 
act. 


2. Respondent, Phillips Packing Company, Inc., is a corpora- 
tion whose address is Cambridge, Maryland. At the time of the 
transactions involved herein respondent was licensed under the 
act. 


8. On or about December 6, December 7, and December 10, 
1954, in the course of interstate commerce, and by oral contracts, 
complainant sold, and respondent purchased, 3 loads of bulk beans 
aggregating 2,586 bushels at the agreed price of $2 per bushel. 
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Upon delivery the beans were accepted by respondent without 
complaint. 


4. In the sale of the beans to respondent, complainant acted 
as a factor, or commission merchant, on behalf of itself and the 
shipper of the beans, Beverly’s, Inc., of Pahokee, Florida. 


5. In anticipation of receiving payment for the beans from 
respondent, complainant has remitted the proceeds of the sales, 
less its commission, to the shipper. 


6. Respondent was served with a copy of the complaint on 
February 25, 1955, and, thereafter, on March 2, 1955, prior to 
filing its answer and counterclaim in this proceeding, instituted 
a suit against complainant in Baltimore City Court, Baltimore, 
Maryland, seeking damages in the amount of $35,000 by reason 
of complainant’s alleged breach of warranties in the sale to 
respondent of approximately 7,000 bushels of kale during October 
and November, 1954. 


7. The suit instituted by respondent against complainant in 
the State court of Maryland is based on the same subject matter 
as respondent’s counterclaim filed in this proceeding on March 
15, 1955. 

8. There is now due and owing from respondent to complain- 
ant the sum of $5,172, no part of which has been paid. 


9. Formal complaint was filed on February 16, 1955, which 
was within 9 months after the causes of action accrued. 


10. Respondent’s counterclaim was filed on March 15, 1955, 
which was within 9 months after the alleged cause of action set 
forth therein accrued. 


CONCLUSIONS 


Complainant herein seeks an award of reparation in the amount 
of $5,172, representing the unpaid purchase price for three loads 
of beans sold and delivered to respondent on or about December 
6, December 7, and December 10, 1954 (Finding of Fact No. 3). 
In its answer and counterclaim respondent admits it received 
and accepted the beans. As a defense to complainant’s claim for 
the purchase price, respondent’s counterclaim alleges that com- 
plainant is indebted to respondent in the sum of $35,000 repre- 
senting damages suffered by respondent due to complainant’s 
breach of warranties in the sale to respondent of approximately 
7,000 bushels of kale which comprised the entire pack of kale 
processed and frozen by respondent during the fall of 1954. The 





iB 
. 
& 





te a ae 











he 











RITTER & LENHOFF v. PHILLIPS PACKING CO. 747 


Cite as 15 A.D. 744 


counterclaim further sets forth that after the kale had been 
processed and placed upon the market it was determined by the 
Food and Drug Administration of the Department of Health, 
Education and Welfare that it contained a toxic insecticide known 
as “Endrin” in harmful quantities rendering it unfit for human 
consumption and, as a result, it was necessary to recall the kale 
that had been sold and delivered to respondent‘s customers; fur- 
ther, that the presence of “Endrin” in the processed kale resulted 
in the loss to respondent of its entire pack of kale for the fall 
of 1954 and the benefits that could normally be anticipated there- 
from, and that respondent was put to divers expenses in connec- 
tion with examination of the kale and the recapture of that sold. 
While not specifically alleged, the counterclaim infers that the 
insecticide was applied to the kale prior to its purchase and was 
present on the kale at the time of delivery to respondent’s 
processing plant. The assertion that complainant breached its 
representations and warranties at the time of purchase that the 
kale “was of suitable quality and fit for processing and sale as 
food for human consumption” rests on the inferred allegation. 
Attached to the answer and counterclaim are (1) photostats of 
cancelled checks submitted as proof that respondent paid com- 
plainant for the kale and (2) photostat copy of a letter to re- 
spondent dated January 26, 1955, from the Food and Drug Ad- 
ministration to the effect that the lots of frozen kale therein 
referred to contained “Endrin” in amounts far beyond that con- 
sidered safe for human consumption. For reasons that will be- 
come apparent it is unnecessary to discuss the reply filed by 
complainant to the counterclaim. 


The record shows that the complaint was served upon respond- 
ent on February 25, 1955. Thereafter, on March 2, 1955, respond- 
ent instituted a suit against complainant in the Baltimore City 
Court, Baltimore, Maryland. A copy of the declaration filed 
therein is attached as an exhibit to respondent’s answer and 
counterclaim. It is also disclosed that respondent’s counterclaim 
which was filed on March 15, 1955, is based on the same subject 
matter as the suit instituted in the courts of the State of Mary- 
land on March 2, 1955. Under these circumstances, the first ques- 
tion requiring consideration is whether respondent’s counterclaim 
is within the jurisdiction of the Secretary under the act. 


At the oral hearing this question was raised by the Presiding 
Officer. Counsel for complainant took no position in regard 
thereto. Respondent’s counsel suggested that respondent was 
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required to interpose some defense to this proceeding and since 
its appearance herein was involuntary the pending suit in the 
State court could have no bearing on this question; further, that 
an award of reparation against one or the other of the parties 
hereto could be anticipated and the party against whom the 
award was made, unless it paid the award, or appealed to the 
United States District Court pursuant to section 7(c) of the act, 
would suffer a suspension and possible revocation of its license. 
Finally, that the counterclaim, in effect, charges that complainant 
violated section 2 of the act in connection with the kale transac- 
tion and, therefore, such counterclaim is within the purview of 
the act. As to the first suggestion of respondent’s counsel, the 
appearance of a respondent in any reparation proceeding would 
normally be involuntary. With respect to the other arguments it 
is true, of course, that in the absence of an appeal pursuant to 
section 7(c), section 7(d) of the act provides for the automatic 
suspension of the license of a licensee unless a reparation award 
is paid within 5 days after the expiration of the time limit speci- 
fied in the Secretary’s order. It is also true that an unpaid repara- 
tion award, or awards, may, under appropriate circumstances, 
constitute flagrant or repeated violations of section 2 justifying 
the suspension or revocation of a license pursuant to section 8 (a) 
of the act. However, the possible suspension or revocation of 
respondent’s license, as herein referred to by respondent’s coun- 
sel, cannot act to bestow jurisdiction where respondent by its 
own act has deprived the Secretary of jurisdiction. In the absence 
of the institution of the suit in the State court there is no doubt 
that the subject matter of the counterclaim could form the basis 
for a reparation proceeding under the act, or a counterclaim in 
such a proceeding. But the institution of the suit deprives the 
Secretary of jurisdiction of the counterclaim. 


What we said in Rigby Potato Company v. Belson Brothers, 12 
A.D. 750, 752 (1953) is equally applicable here. 
“Section 5(a) of the act provides that ‘If any commission 
merchant, dealer, or broker violates any provision of section 
2 he shall be liable to the person or persons injured thereby 
for the full amount of damages sustained in consequence of 
such violation.’ And in section 5(b) it is provided that ‘Such 
liability may be enforced either (1) by complaint to the Sec- 
retary as hereinafter provided, or (2) by suit in any court 
of competent jurisdiction; but this section shall not in any 
way abridge or alter the remedies now existing at common 
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law or by statute, and the provisions of this act are in addi- 
tion to such remedies.’ The remedies thus made available are 
not cumulative but are concurrent remedies from which the 
complaining party must elect his mode of procedure. Since 
respondent elected to pursue whatever remedy may be avail- 
able to him in the state court, the Secretary is without juris- 
diction as to respondent’s counterclaim covering the same 
subject matter. Frank Attix v. Diamond Poultry Dealers, 
7 A.D. 531.” (Emphasis added.) 


See also A. J. Conroy, Inc. v. Weyl-Zuckerman, 39 F. Supp. 784, 
787 (N.D. Cal. 1941); LeRoy Dyal Co. v. Allen, 161 F. 2d 152, 
157 (4th Cir. 1947); and Joseph Rothenberg v. H. Rothstein & 
Sons, 183 F. 2d 524 (3rd Cir. 1950), 21 ALR 2d 832, 859. Since 
the Secretary is without jurisdiction of the counterclaim, it fol- 
lows, that the counterclaim should be dismissed. 


Remaining for consideration is respondent’s contention, raised 
for the first time in respondent’s brief, that complainant has 
failed to show a sufficient beneficial interest in the beans to 
qualify as a proper party to this proceeding. In support of this 
contention respondent cites: Anonymous, 14 A.D. 766, 768 (1955) ; 
J. E. Nelson v. Nelson & Co., Inc., 2102, S. 1295 (1936) ; Adams 
v. Mills, 266 U. S. 397 (1932); Gridley, Maxon and Co., Ine. v. 
Paul Poulos and Co., Inc., 6 A.D. 720 (1947). We have held in 
previous decisions that one who acts merely as a broker in nego- 
tiating a purchase and sale and has no other interest in the 
transaction does not have a sufficient beneficial interest to main- 
tain an action for the purchase price before the Secretary under 
the act. William R. Hedberg, Inc. v. J. Berc Fruit Company, 14 
A.D. 766, 768 (1955) ; J. E. Nelson v. Nelson & Co., supra. How- 
ever, in the sale of the beans to respondent, complainant acted 
as a factor, or commission merchant, not as a mere broker. More- 
over, the undisputed evidence shows that complainant in obvious 
anticipation of receiving payment from respondent has remitted 
to the shipper of the beans, Beverly’s, Inc., of Pahokee, Florida, 
after deducting a commission on the transaction. By the com- 
mon law a factor has a general lien upon all the goods of his 
principal in his possession and upon the price of such as are 
lawfully sold by him, and upon the securities received, to secure 
the payment of the general accounts between himself and his 
principal, as well as for the advances, charges and disbursements 
made upon or in reference to the particular goods. Warren v. 
First Nat. Bank of Columbus, 149 Ill. 9, 38 N. E. 122, 130 (1893). 
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Because of this special property in the goods consigned to him 
by his principal, the factor may maintain an action in his own 
name against a third person either for the breach or the enforce- 
ment of a contract made by him relating to the produce. He may 
maintain such action whether the name of the principal is dis- 
closed or not and even though he has accounted to his principal 
in full for the purchase price. Gridley, Maxon & Co., Inc. v. Paul 
Poulos & Co., Inc., supra; Beardsley v. Schmidt, 120 Wis. 405, 
98 N. W. 235, 102 Am. St. Rep. 995 (1904) ; Huot v. Osler, 44 R. I. 
471, 118 Atl. 871 (1922) ; Restatement, Agency, sections 364 and 
372. We conclude, therefore, that complainant’s beneficial interest 
is clearly sufficient to sustain the complaint. 

At the oral hearing the parties hereto, through counsel, stipu- 
lated that the beans were received and accepted by respondent 
and that the agreed purchase price of $5,172, for which com- 
plainant seeks an award of reparation, has not been paid. Re- 
spondent’s defense to complainant’s claim rests solely on its 
counterclaim which should be dismissed. It follows, that respond- 
ent’s failure to promptly pay complainant for the beans is a 
violation of section 2 of the act which entitles complainant to an 
award of reparation. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5,172, with inter- 
est thereon at the rate of 5 percent per annum from January 1, 
1955, until paid. 

The counterclaim of respondent is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4721) 


G. A. MARSH COMPANY v. I. KATZ FRUIT & PRODUCE Co. PACA 
Docket No. 6785. Decided June 26, 1956. 


Failure to Pay Balance of Agreed Price for Produce—Default 
Headnotes in 15 A.D. 740, applicable here. 
Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 13, 1956. 
The formal complaint was filed on April 2, 1956. Complainant 
seeks an award of reparation in the amount of $1,774.85, which 
is alleged to be the balance of the total purchase price of numerous 
lots of fruit and vegetables sold and delivered to respondent 
between the dates of May 23 and August 6, 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on April 9, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 10, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 
days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, George A. Marsh, doing busi- 
ness as G. A. Marsh Company, whose address is 60 Produce 
Row, St. Louis, Missouri. 


2. Respondent is an individual, Isadore Katz, doing business 
as I. Katz Fruit & Produce Co., whose address is 12 Produce Row, 
St. Louis, Missouri. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold 
to respondent between the dates of May 23 and August 6, 1955, 
inclusive, fruit and vegetables which had been received by com- 
plainant in interstate commerce, including Texas onions, Illinois 
strawberries, Florida tomatoes, Texas cantaloupes, Alabama pota- 
toes, and Arizona carrots, having a total invoice price of $2,874.85. 


4. Fruit and vegetables complying with the foregoing con- 
tracts were delivered to respondent by compainant, and were 
accepted by respondent without complaint. 
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5. The total purchase price of the fruit and vegetables sold 
by complainant to respondent is $2,874.85, of which $1,100 has 
been paid, leaving a balance of $1,774.85, due and owing by 
respondent to complainant. 

6. An informal complaint was filed on February 13, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
purchase price of the various lots of fruit and vegetables is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,774.85, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,774.85, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4722) 


CHAPIN BROTHERS, INC. v. MICHAEL BROTHERS. PACA Docket 
No. 6569. Decided June 27, 1956. 


Dismissal of Petition for Reconsideration 


Where the order issued in this case was fully supported by the evidence 
and the law applicable thereto complainant’s petition for reconsideration 
is dismissed. 

Donovan & Higgins, of Boston, Massachusetts, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Petition for Reconsideration 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On May 28, 1956, an order was issued requiring com- 
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plainant to pay respondent reparation in the amount of $33, plus 
interest. On June 7, 1956, complainant filed with the Department 
a petition for reconsideration of the order, which petition was 
filed within the 10 days required in section 47.24 of the rules of 
practice (7 CFR 47.24). Complainant contended therein that 
the Judicial Officer overemphasized and overvalued certain evi- 
dence in arriving at his decision. 

On careful review of the record, we find that the matters dis- 
cussed by complainant in its petition were thoroughly and prop- 
erly analyzed, considered and evaluated at the time the previous 
order was issued. In our opinion, the order issued on May 28, 
1956, was fully supported by the evidence and the law applicable 
thereto. Accordingly, complainant’s petition is hereby dismissed 
without prior service upon respondent. 

The reparation awarded in our order of May 28, 1956, shall 
be paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4723) 


NASH-DECAMP v. MILLER AND CHALONA, INC. PACA Docket No. 
6792. Decided June 27, 1956. 


Failure to Pay for Produce—Default 
Headnotes in 15 A.D. 687, applicable here. 


Moore and Wangaard, of Minneapolis, Minnesota, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Comodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 3, 1956. Complainant 
seeks an award of reparation in the amount of $7,514.75, which 
is alleged to be the total purchase price of one truckload of mixed 
fruits and one carload of grapes sold and delivered to respondent 
in June and July 1955, respectively. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on January 9, 1956. 
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On that same date a copy of the report of investigation and a 
copy of the formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent was also granted three 
extensions of time within which to file an answer. Notwithstand- 
ing such notice and the extensions of time granted, respondent has 
not filed an answer. 


FINDINGS OF FACT 


1. Complainant, Nash-DeCamp Company, is a corporation 
whose address is Visalia, California. 


2. Respondent, Miller and Chalona, Inc., is a corporation 
whose address is 858 South Front Street, New Orleans, Louisiana. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On or about June 17, 1955, in the course of interstate 
commerce, complainant sold to respondent one truckload of mixed 
fruits, f.o.b. Visalia, California. The quantities involved and the 
applicable prices are as follows: 


Quantity Unit Price Total 

25 lugs Lamber cherries $4.50 $ 112.50 
200 lugs Bing cherries 5.25 1,050.00 
15 lugs Royal apricots 4.00 60.00 
10 lugs Royal apricots 3.50 59.00 
37 crates Beauty plums 4.25 157.25 
212 crates Beauty plums 3.75 795.00 
226 crates Beauty plums 8.25 734.50 
75 lugs Blazing Gold peaches 3.50 262.50 
21 crates Santa Rosa plums 5.00 105.00 
79 crates Santa Rosa plums 4.50 355.50 
100 lugs Cardinal grapes 7.50 750.00 
50 lugs Black Beauty grapes 5.50 275.00 
$4,692.25 

precooling charge 52.50 


Total $4,744.75 


4. Mixed fruits meeting the specifications of the foregoing 
contract were shipped by truck from Visalia, California, to re- 
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spondent at New Orleans, Louisiana. Upon arrival of the ship- 


a 
ment at destination, respondent accepted the mixed fruits and 
nt &§ made no complaint with reference thereto. 
ed f 5. On or about July 8, 1955, in the course of interstate com- 
ni merce, complainant sold to respondent one carload of U.S. No. 1 
: grapes, consisting of 910 lugs, at $3 per lug, f.o.b. Coachella, 
= California, plus $40 for precooling, or a total amount of $2,770. 
d- . 6. Grapes meeting the specifications of the foregoing con- 
AS tract were shipped from Coachella, California, to respondent at 
New Orleans, Louisiana, in car PFE 4613. Upon arrival of the 
shipment at destination, respondent accepted the grapes and made 
no complaint with reference thereto. 
n 
7. The total purchase price of the truckload of mixed fruits 
™" and the carload of grapes, including precooling charges, is 
. $7,514.75, no part of which has been paid by respondent to 
a complainant. 
8. The formal complaint was filed on January 3. 1956, which 
e was within 9 months after the causes of action accrued. 
d 
e CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the truckload of mixed fruits and the carload 
of grapes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $7,514.75, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,514.75, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4724) 


ROLAND WIYGUL v. TRI-CITIES PRODUCE COMPANY OF BINGHAM- 
TON AND/OR JAMES ROTELLA. PACA Docket No. 6727. Decided 
June 27, 1956. 


Failure to Pay for Peaches—Default 


Headnotes in 15 A.D. 687, applicable here. 


Mr. A. E, Fowler, of Winter Haven, Florida, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 11, 1956. 
Complainant seeks an award of reparation in the amount of 
$1,001.05, which is alleged to be the total purchase price of 
three truckloads of peaches sold and delivered to respondents 
in August and September 1955. 


A copy of the report of investigation made by the Department 
was served on complainant on February 3, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon each respondent on February 4, 1956. 


At the time of service of the formal] complaint, each respond- 
ent was notified in writing that an answer should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, neither 
respondent has filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Roland Wiygul, is an individual whose address 
is Umatilla, Florida. 


2. Respondent Sam D. Rotella, Jr. is an individual doing busi- 
ness as Tri-Cities Produce Company of Binghamton, whose 
address is 140 Henry Street, Binghamton, New York. At the 












EPL EL ea 


AM- 
ided 


ri- 
9a 
6. 
of 
of 
ts 


nt 
1e 


1- 


 — S| Ree OS 


ee 
1) 
i 
& 
if 
a 
+ 
E 





WIYGUL v. TRI-CITIES PROD. CO., et al 757 
Cite as 15 A.D. 756 


time of the transactions involved herein, this respondent was 
licensed under the act. Respondent James Rotella is an individual 
whose address is 140 Henry Street, Binghamton, New York. At 
the time of the transactions involved herein, this respondent was 
not licensed under the act but was subject to license. 


3. During August and September 1955, in the course of inter- 
state commerce, complainant sold to respondents three truckloads 
of peaches, f.o.b. shipping points in the States of Virginia and 
Pennsylvania. The dates of the respective sales, the quantities 
involved and the applicable prices are as follows: 


Date Quantity Unit Price Total 
August 29 366 bushels $1.10 $ 402.60 
September 1 250 bushels 1.60 400.00 
September 5 147 bushels 1.35 198.45 

Total $1,001.05 


4, Three truckloads of peaches meeting the specifications of 
the foregoing contract were inspected by respondents’ employees 
at the shipping points at the time of loading on respondents’ 
trucks. The first load was shipped on August 29, 1955, from 
Winchester, Virginia, and the other two loads were shipped on 
September 1 and September 5, 1955, respectively, from Fleetwood, 
Pennsylvania. 


5. Respondents accepted the peaches but have failed to pay 
any part of the total purchase price of $1,001.05. 


6. The formal complaint was filed on January 11, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of either respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The failure of these respondents to pay promptly to com- 
plainant the amount due on the sale of the peaches is in violation 
of section 2 of the act. Complainant should be awarded reparation 
against both respondents, jointly and severally, in the amount of 
$1,001.05, with interest. Of course, payment of a total of $1,001.05, 
with interest, to complainant will discharge his claim. 
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ORDER 


Within 30 days from the date of this order, respondents, 
jointly and severally, shall pay to complainant, as reparation, 
$1,001.05, with interest thereon at the rate of 5 percent per 
annum from October 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(N. 4725) 


THE BALTIMORE FRUIT AND PRODUCE ASSOCIATION, INC. v. WEB- 
ER’Ss ProDUCE. PACA Docket No. 6754. Decided June 28, 1956. 


Failure to Pay Balance of Agreed Price for Produce—Default 


Headnotes in 15 A.D. 740, applicable here. 
Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Informal complaints were filed on October 7 and Octo- 
ber 24, 1955. The formal complaint was filed on January 30, 
1956. Complainant, as assignee of seven produce merchants, seeks 
an award of reparation in the amount of $2,976.70, which is 
alleged to be the unpaid balance of the purchase prices of fresh 
fruits and vegetables purchased by respondent during February, 
June, July, and August 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 5, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 6, 1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.5(c) 
of the rules of practice, failure to file an answer would consti- 
tute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant, The Baltimore Fruit and Produce Associa- 
tion, Inc., is a corporation whose address is 12 East Pratt Street, 
Baltimore, Maryland. 


2. Respondent is an individual, Carl A. Weber, doing business 
as Weber’s Produce, whose address is 128 West Spring Street, 
Reading, Pennsylvania. At the time of the transactions involved 
herein, respondent was not licensed under the act, but was 
subject to license. 


3. During the period Feburary 18, 1955, to August 17, 1955, 
inclusive, in the course of interstate commerce, the merchants 
listed below sold to respondent various lots of fresh fruits and 
vegetables, f.o.b. Baltimore, Maryland. There follows the names 
of the merchants, dates of sale, and totals of these sales: 


Name of Seller Dates of Sale Total Bill 
L. Holloway & Bros. June 23, 1955 $ 302.25 
J. Miller Merritt & Co. August 11, 1955 56.00 
Tony Vitrano Co. August 10, 11, 17, 1955 373.25 
Harry Rosenthal & Co. February 18, 1955 375.00 
J. L. Weinstein Co. July 27, 28, 29, 1955 

August 11, 1955 835.75 

DeMarco Co., Inc. August 10, 11, 1955 649.25 
Zimmerman Bros. July 27, 28, August 10, 

11, 17, 1955 1,705.75 

$4,297.25 


4. Fresh fruits and vegetables meeting the specifications of 
the foregoing contracts were delivered to and accepted by respond- 
ent without complaint at loading points in Baltimore, Maryland, 
and were thereafter transported by respondent to Reading, 
Pennsylvania. 


5. The merchants listed in Finding of Fact No. 3 above, all 
of Baltimore, Maryland, assigned in writing to complainant their 
claims arising in connection with the sales of the fresh fruits 
and vegetables set forth above. 


6. The total purchase price of the commodities sold and 
delivered to respondent by complainant’s assignors is $4,297.25. 
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Including an allowance of $8.75, made by one of the assignors, 
$1,320.55 has been paid by respondent to said assignors, leaving 
an unpaid balance of $2,976.70, due and owing complainant. 


7. Informal complaints were filed on October 7 and October 
24, 1955, which was within 9 months after the causes of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay fully and promptly to complainant 
or the assignors the purchase prices of the various lots of fresh 
fruits and vegetables sold to him is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $2,976.70, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,976.70, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4726) 


J. SHAPIRO & COMPANY v. H. H. GOLDBERG. PACA Docket No. 
6771. Decided June 28, 1956. 


Failure to Refund Advance—Default 


Where complainant alleged that it entered into a contract with respondent 
whereby respondent was to ship to complainant a minimum of ten 
carloads of spinach to be sold by complainant for respondent’s account 
and complainant was to advance $2000 to respondent and that com- 
plainant made the advancement but that respondent failed to ship any 

spinach or repay complainant, held, failure of respondent to file an 
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answer constitutes a waiver of oral hearing and an admission of 
complainant’s allegations and complainant is awarded reparation in 
the amount of the $2000 advanced. 
Mr. Arthur Slavin, of New York, New York, for complainant. 37/r. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on November 17, 1955. Complain- 
ant alleges that on or about August 23, 1954, it entered into a 
contract with respondent whereby respondent was to ship to 
complainant a minimum of 10 carloads of spinach to be sold by 
complainant for respondent’s account and complainant was to 
advance $2,000 to respondent. Complainant alleges further that 
it advanced the $2,000 to respondent but that respondent failed 
to ship any spinach and failed to repay the $2,000. Complainant 
requests an award in the amount of $2,000. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on March 23, 1956. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on March 30, 1956. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jacob Shapiro, 
Nathan Fauer, Irving Kotkin, George Chek, Lew Levy, and 
Nathan Goralsky, doing business as J. Shapiro & Company, 
whose address is 362 Washington St., New York, New York. 


2. Respondent is an individual, Harry Hyman Goldberg, 
doing business as H. H. Goldberg, whose address is 1325 Kendle- 
wood Street, McAllen, Texas. At the time of the transaction 
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involved herein, respondent was not licensed under the act but 
was subject to license. 


3. On or about August 23, 1954, in the course of interstate 
commerce, complainant entered into a contract with respondent 
wherein it was agreed that respondent would ship to complainant 
a minimum of 10 carloads of spinach to be sold by complainant 
for respondent’s account, with the first shipment to be made 
approximately December 10, 1954. It was further agreed that 
complainant would advance $2,000 to respondent; that complain- 
ant would retain $200 from the proceeds of the sale of each of 
the first 10 carloads of spinach as repayment of the advance; 
and that the $2,000 would be repayable on August 23, 1955, in 
the event that respondent failed to ship any spinach for reasons 
beyond respondent’s control. 


ER aE ee eee eee 


4. Pursuant to the foregoing contract complainant advanced 
$2,000 to respondent. Respondent failed to ship any spinach to 
complainant and has failed to refund the $2,000 advanced by 
complainant. 


5. The formal complaint was filed on November 17, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to refund promptly to complainant the 
$2,000 advanced for the shipment of a minimum of 10 cars of 
spinach is in violation of section 2 of the act. Complainant should 
be awarded reparation in th eamount of $2,000 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,000, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shal] be served upon the parties. 
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(No. 4727) 


ECUADORIAN FRUIT IMPORT CORPORATION v. BELAIR BANANA COM- 
PANY. PACA Docket No. 6787. Decided June 29, 1956. 


Failure to Pay for Bananas—Default 


Headnotes in 15 A.D. 687, applicable here. 
Complainant pro se. Mr. Robert R, Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 21, 1956. 
The formal complaint was filed on April 4, 1956. Complainant 
seeks an award of reparation in the amount of $892.16, which 
is alleged to be the purchase price of one truckload of bananas 
sold and delivered to respondent in November 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on April 12, 1956. On the same 
date, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Ecuadorian Fruit Import Corporation, is a 
corporation whose address is 10 Fulton Street, New York, New 
York. 


2. Respondent is an individual, Alfred Phillip William, doing 
business as Belair Banana Company, whose address is 1100 Low 
Street, Baltimore, Maryland. At the time of the transaction 
involved herein, respondent was licensed under the act. 
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3. On November 7, 1955, in the course of interstate commerce, 
complainant sold to respondent 21,760 pounds of Select Green 
Ecuador bananas at $4.00 cwt. f.0.b. Philadelphia, Pennsylvania, 
plus a loading charge of $21.76, making a total price of $892.16. 


4. Bananas meeting the specifications of the foregoing con- 
tract were shipped by truck on November 7, 1955 from Phila- 
delphia, Pennsylvania, to respondent at Baltimore, Maryland. 
Upon arrival of the truck at destination, respondent accepted 
the bananas and made no complaint with reference thereto. 


5. The purchase price of the truckload of bananas, plus the 
loading charge, is $892.16, no part of which has been paid by 
respondent to complainant. 

6. The formal complaint was filed on April 4, 1956, which 
was within 9 months after the cause of action accrued. 


OREO 
pe 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas, plus the loading charge, 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $892.16, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $892.16, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


STAY ORDER—PERIOD OF THIRTY DAYS 
(No. 4728) 
ALLIED PRODUCE DISTRIBUTORS COMPANY. PACA Docket No. 6638. 


Issued June 8, 1956. Mr. Champe T. Broaddus, for complainant. 
Order by Thomas J. Flavin, Judicial Officer. 





MISCELLANEOUS ORDERS 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4729) 


PACA Docket No. 6493. Dismissed June 14, 1956 by Thomas J. 
Flavin, Judicial Officer. 





